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TITLE  7 — AGRICULTURE 

Chapter  IX — Agricultural  Marketing 

Service  (Marketing  Agreements  and 

Orders),  Department  of  Agriculture 

Part  994 — Pecans  Grown  in  Georgia, 

Alabama,  Florida,  Mississippi,  and 

South  Carolina 

ORDER  TERMINATING  SUSPENSION  OF  GRADE 
AND  SIZE  REGULATIONS 

The  grade  and  size  regulation 
(§  994.102;  19  F.  R.  6785)  which  was  in 
effect  pursuant  to  the  provisions  of  Mar¬ 
keting  Agreement  No.  Ill  and  Order  No. 
94  regulating  the  handling  of  pecans 
grown  in  Georgia,  Alabama,  Florida,  Mis¬ 
sissippi,  and  South  Carolina  (7  CFR,  Part 
994) ,  effective  pursuant  to  the  provisions 
of  the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.  S.  C.  601 
et  seq.),  was  suspended  on  August  26, 
1955.  This  action  was  taken  when  it 
became  apparent  that  prices  received  by 
growers  would  average  above  parity  for 
the  1955-56  crop  year. 

The  1956-57  pecan  crop  in  the  flve- 
State  area  is  presently  estimated  at 
101,400,000  pounds  as  compared  with  39,- 
100,000  last  season  and  producers  and 
handlers  have  recommended  that  ship¬ 
ments  of  inshell  pecans  from  the  area  be 
subject  to  grade  and  size  regulation.  In¬ 
formation  available  to  the  Department 
indicates  that  such  regulation  of  inshell 
pecans  shipped  from  the  area  would  tend 
to  promote  the  objectives  of  the  Agri¬ 
cultural  Marketing  Agreement  Act  of 
1937,  as  amended,  in  that  it  now  appears 
that  the  average  price  for  pecans  for 
the  coming  season  will  be  below  parity. 
Therefore,  suspension  of  the  following 
grade  and  size  regulation  is  hereby  ter¬ 
minated,  effective  as  of  October  1,  1956: 

§  994.102  Grade  and  size  regulation. 
(a)  In  lieu  of  the  initial  grade  and  size 
regulation  contained  in  §  994.74  of  the 
marketing  agreement  and  order,  no  per¬ 
son  shall  handle,  except  as  provided  in 
§  994.77  (e)  of  the  marketing  agreement 
and  order,  any  unshelled  pecans: 

(1)  Unless  such  pecans  have  a  count 
per  pound  of  less  than  91  nuts,  and  the 
10  smallest  nuts  in  a  representative  100 
nut  sample  weigh  at  least  1.5  ounces ; 

(2)  In  addition,  meet  requirements  of 
the  U.  S.  Commercial  grade  as  estab¬ 


lished  in  the  U.  S.  Standards  for  Pecans 
in  the  Shell  §§  51.1400  to  51.1416  of  this 
title,  to  read,  as  modified  for  the  pur¬ 
poses  of  this  grade  and  size  regulation 
with  respect  to  the  minimum  percentage 
of  kernels  required  to  meet  the  require¬ 
ments  of  the  U.  S.  No.  1  grade  and  the 
maximum  tolerance  for  kernels  which 
may  be  very  seriously  damaged,  as  set 
forth  in  subparagraph  (3)  of  this  para¬ 
graph:  Provided,  That  pecans  of  the 
Mahan  variety  shall  be  required  only  to 
meet  the  requirements  of  the  U.  S.  Com¬ 
mercial  grade,  as  set  forth  in  the  afore¬ 
said  U.  S.  Standards  for  Pecans  in  the 
Shell,  including  the  tolerances  set  forth 
therein; 

( 3 )  The  pecans,  other  than  those  of 
the  Mahan  variety,  shall  consist  of  pe¬ 
cans  in  the  shell  which  shells  are  free 
from  serious  damage  caused  by  stains 
or  adhering  hulls,  split,  broken  or  punc¬ 
tured  shells,  loose  hulls  or  other  foreign 
material  or  other  means.  At  least  75 
percent,  by  count,  of  the  pecans  in  any 
lot  shall  have  kernels  which  meet  the 
requirements  of  the  U.  S.  No.  1  grade; 
and  the  remainder  shall  have  kernels 
which  are  well  cured,  free  from  rancid¬ 
ity,  mold,  decay,  insect  injury,  and  from 
serious  damage  caused  by  shriveling, 
leanness,  discoloration,  or  other  means. 
In  order  to  allow  for  variations  incident 
to  proper  grading  and  handling,  the  fol¬ 
lowing  tolerance  for  pecans  other  than 
those  of  the  Malian  variety  shall  be 
permitted : 

(i)  For  external  defects  (defects  of  the 
shell)  not  more  than  10  percent,  by 
count,  for  pecans  which  fail  to  meet  the 
requirements  of  the  grade;  and 

(ii)  For  internal  defects  (defects  of 
the  kernel)  not  more  than  15  percent,  by 
count,  for  pecans  which  fail  to  meet  the 
requirements  of  the  grade:  Provided, 
That  no  more  than  three-fifths  of  this 
amount,  or  9  percent,  shall  be  allowed  for 
kernels  which  are  very  seriously  dam¬ 
aged.  No  part  of  any  tolerance  shall  be 
allowed  to  reduce,  for  the  lot,  the  75  per¬ 
cent  of  kernels  required  to  meet  the  U.  S. 
No.  1  grade. 

Notice  of  proposed  rule  making,  public 
participations  therein,  and  delay  in  mak¬ 
ing  this  order  effective  later  than  Oc¬ 
tober  1,  1956  (see  section  4  of  the 
Administrative  Procedure  Act ;  5  U.  S.  C. 

(Continued  on  next  page) 


CONTENTS 


Agricultural  Marketing  Service  Pa8® 

Proposed  rule  making: 

Potatoes,  Irish,  imports _ _  7299 

Rules  and  regulations: 

Pecans  grown  in  Georgia,  Ala¬ 
bama,  Florida,  Mississippi, 
and  South  Carolina _  7263 


Agriculture  Department 

See  Agricultural  Marketing  Serv¬ 
ice;  Rural  Electrification  Ad¬ 
ministration. 

Atomic  Energy  Commission 

Rules  and  regulations: 

Licensing  of  byproduct  mate¬ 
rial;  application  for  specific 
licenses;  elimination  of  re¬ 
quirement  for  signature  under 

oath  or  affirmation _  7265 

Operators’  licenses;  application 
for  specific  licenses  and  state¬ 
ments;  elimination  of  re¬ 
quirements  for  signature 
under  oath  or  affirmation _  7265 

Civil  Aeronautics  Board 

Notices: 

Oral  arguments,  notices  of: 

Full  adult  fares  for  unaccom¬ 
panied  children;  investiga¬ 
tion _  7:05 

North  Central-Lake  Central 
acquisition  of  control  and 
interlocking  directorate 
proceeding _  7305 

Rules  and  regulations: 

Certification  and  operation  rules 
for  scheduled  air  carrier  op¬ 
erations  outside  the  continen¬ 
tal  limits  of  United  States _  7265 

Schedule  interstate  air  carrier 
certification  and  operation 
rules _  7265 

Commerce  Department 

See  also  Federal  Maritime  Board; 
Foreign  Commerce  Bureau. 

Notices: 

Benchimol  &  Co.,  and  Hollywood 
Enterprises;  Appeals  Board 


order _  7301 

Harding,  George  E.;  statement 
of  changes  in  financial  inter¬ 
ests  _  7301 

Ohiem,  Curt  L.;  report  of  ap¬ 
pointment  and  statement  of 
financial  interests _  7301 


7263 


7264 


RULES  AND  REGULATIONS 


CONTENTS— Continued 


Federal  Maritime  Board  PaB« 

Notices: 

Caldwell  &  Co.,  Inc.,  and  H.  L. 
Ziegler,  Inc.;  agreement  filed 

with  Board  for  approval _  7301 

New  York  &  Cuba  Mail  Steam¬ 
ship  Co.  et  al.;  cancellation  of 
agreements  filed  with  Board.  7301 


Published  daily,  except  Sundays,  Mondays, 
and  days  following  official  Federal  holidays, 
by  the  Federal  Register  Division,  National 
Archives  and  Records  Service,  General  Serv¬ 
ices  Administration,  pursuant  to  the  au¬ 
thority  contained  In  the  Federal  Register  Act, 
approved  July  26,  1935  (49  Stat.  500,  as 
amended;  44  U.  S.  C.,  ch.  8B),  under  regula¬ 
tions  prescribed  by  the  Administrative  Com¬ 
mittee  of  the  Federal  Register,  approved  by 
the  President.  Distribution  is  made  only  by 
the  Superintendent  of  Documents,  Govern¬ 
ment  Printing  Office,  Washington  25,  D.  C. 

The  Federal  Register  will  be  furnished  by 
mall  to  subscribers,  free  of  postage,  for  $1.50 
per  month  or  $15.00  per  year,  payable  in 
advance.  The  charge  for  individual  copies 
(minimum  15  cents)  varies  in  proportion  to 
the  size  of  the  issue.  Remit  check  or  money 
order,  made  payable  to  the  Superintendent 
of  Documents,  directly  to  the  Government 
Printing  Office,  Washington  25,  D.  C. 

The  regulatory  material  appearing  herein 
Is  keyed  to  the  Code  of  Federal  Regulations, 
which  is  published,  under  50  titles,  pursuant 
to  section  11  of  the  Federal  Register  Act,  as 
amended  August  5,  1953.  The  Code  of  Fed¬ 
eral  Regulations  is  sold  by  the  Superin¬ 
tendent  of  Documents.  Prices  of  books  and 
pocket  supplements  vary. 

There  are  no  restrictions  on  the  re- 
publication  of  material  appearing  in  the 
Federal  Register,  or  the  Code  of  Federal 
Regulations. 


Now  Available 

UNITED  STATES 
GOVERNMENT 
ORGANIZATION 
MANUAL  ' 

1956-57  Edition 

(Revised  through  June  1) 

Published  by  the  Federal  Register  Division, 
the  National  Archives  and  Records  Service, 
General  Services  Administration 

782  pages — $1.00  a  copy 

Order  from  Superintendent  of  Documents, 
United  States  Government  Printing  Office, 
Washington  25,  D.  C. 


CONTENTS — Continued 

Federal  Communications  Com-  Page 
mission 

Notices: 

Hearings,  etc.: 

Current  ship  radio  station  list, 
requests  for  comments  for 

requirements _  7305 

Day-Nite  Radio  Message  Serv¬ 
ice  Corp _  7306 

EUinor,  M.  P _  7306 

Indian  City  Broadcasting  Co_  7306 

Mensel,  Robert  A.,  et  al _  7305 

Ripley,  Joseph  M.,  aild  Robert 

Hecksher _ .  7305 

West  Shore  Broadcasting  Co., 
et  al _  7306 


Federal  Power  Commission 

Notices: 

Hearings,  etc.: 

Gulf  Oil  Corp _  7307 

Marshall  County  Gas  Co _  7306 

Federal  Trade  Commission 

Rules  and  regulations: 

Cease  and  desist  orders: 

Evans  Pur  Co.  et  al _  7268 

Stone  &  Stone,  Inc.,  et  al _  7267 

Fish  and  Wildlife  Service 
Rules  and  regulations: 

Northwest  Atlantic  fisheries; 

haddock  provisions -  7297 

Foreign  Commerce  Bureau 
Rules  and  regulations: 

General  licenses;  contracts  of 
sale  amounting  to  $10,000  or 

more _  7266 

Positive  list  of  commodities  and 
related  matters;  addition  to 
list _  7267 


Interior  Department 

See  Fish  and  Wildlife  Service; 

Land  Management  Bureau;  Na¬ 
tional  Park  Service. 

Internal  Revenue  Service 
Rules  and  regulations: 

Income  tax;  taxable  years  be¬ 
ginning  after  Dec.  31,  1953; 
pension,  profit-sharing,  stock 
bonus  and  annuity  plans _  7269 

Interstate  Commerce  Commis¬ 
sion 

Notices: 

Fourth  section  applications  for 
relief _  7307 

Labor  Department 

See  Wage  and  Hour  Division. 

Land  Management  Bureau 

Notices: 

Colorado;  proposed  withdrawal 


and  reservation  of  lands _  7300 

Rules  and  regulations: 

Idaho;  public  land  order _  7297 

National  Park  Service 
Rules  and  regulations: 

General  regulations;  aircraft..  7297 


Rural  Electrification  Adminis¬ 
tration 

Notices: 

Loan  announcements  (3  docu¬ 
ments)  _ _  7300, 7301 

Selective  Service  System 
Rules  and  regulations: 

Determination  of  availability  of 
members  of  Standby  Reserve 
of  Armed  Forces  for  order  to 
active  duty;  Standby  Reserve 
Folders  (SSS  Form  No.  90)—  7297 
Treasury  Department 
See  also  Internal  Revenue  Service. 
Notices: 

Michigan  Surety  Co.,  Lansing, 

Mich.;  surety  company  ac¬ 
ceptable  on  Federal  bonds..  7300 


CONTENTS — Continued 

Veterans  Administration  Pase 

Rules  and  regulations: 

Soldiers’  and  sailors’  civil  re¬ 
lief;  the  policy _  7297 

Wage  and  Hour  Division 

Notices: 

Learner  employment  certifi¬ 
cates;  issuance  to  various  in¬ 
dustries _  7301 

CODIFICATION  GUIDE 

A  numerical  list  of  the  parts  of  the  Code 
of  Federal  Regulations  affected  by  documents 
published  in  this  issue.  Proposed  rules,  as 
opposed  to  final  actions,  are  identified  as 
such. 


Title  7  - 

Page 

Chapter  IX: 

Part  994  __  _  _ 

_  7263 

Part  1066  (proposed) _ 

_  7299 

Title  10 

Chapter  I: 

Part  30 _ 

-  7265 

Part  55 _ 

_  7265 

Title  14 

Chapter  I: 

Part  40 _ 

_  7265 

Part  41  -  -  , 

_  7265 

Title  15 

Chapter  III: 

Part  371 

_  7266 

Part  399 

_  7267 

Title  16 

Chapter  I: 

Part  13  (2  documents) _ 

_ 7267, 7268 

Title  26  (1954) 

Chapter  I: 

Part  1 _ 

_  7269 

Title  32 

Chapter  XVI: 

Part  1690  __  . 

_ _  7297 

Title  36 

Chapter  I: 

Part  1 _ 

-  7297 

Title  38 

Chapter  I: 

Part  7 _  _ 

-  7297 

Title  43 

Chapter  I: 

Appendix  (Public  land  orders) : 

1342.. _ _ 

-  7297 

Title  50 

Chapter  I: 

Part  155 _ 

-  7297 

1001  et  seq.) ,  is  impracticable,  unneces¬ 
sary  and  contrary  to  the  public  interest 
because:  (1)  The  marketing  season  for 
pecans  begins  October  1;  and  (2)  it  is 
necessary  that  all  shipments  of  pecans 
within  the  marketing  season  be  subject 
to  the  inspection  and  grading  require¬ 
ments  in  order  to  promote  the  objectives 
of  the  act. 

(Sec.  5,  49  Stat.  753,  as  amended,  7  U.  S.  C. 
608c) 

Dated:  September  20,  1956. 

[seal]  S.  R.  Smith, 

Director, 

Fruit  and  Vegetable  Division. 

[F.  R.  Doc.  56-7711;  Filed.  Sept.  24,  1956; 
8:49  a.  m.] 
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TITLE  10— ATOMIC  ENERGY 

Chapter  I — Atomic  Energy 
Commission 

Part  30 — Licensing  of  Byproduct 
Material 

APPLICATIONS  FOR  SPECIFIC  LICENSES? 

ELIMINATION  OF  REQUIREMENT  FOR  SIG¬ 
NATURE  UNDER  OATH  OR  AFFIRMATION 

This  amendment  to  Title  10,  Part  30, 
Licensing  of  Byproduct  Material,  elimi¬ 
nates  the  requirement  that  applications 
for  specific  licenses  must  be  signed  under 
oath  or  affirmation.  Because  this 
amendment  merely  eliminates  a  present 
procedural  requirement,  the  Atomic 
Energy  Commission  has  found  that  gen¬ 
eral  notice  of  proposed  rule  making  and 
public  procedure  thereon  are  unneces¬ 
sary  and  would  be  contrary  to  the  public 
interest;  and  that  good  cause  exists  why 
this  amendment  should  be  made  effective 
without  the  customary  30-day  period  of 
notice. 

Paragraph  (c)  of  §  30.22  is  amended 
by  deleting  the  words  “under  oath  or 
affirmation.” 

(Sec.  161,  68  Stat.  948;  42  U.  S.  C.  2201) 

Dated  at  Washington,  D.  C.,  this  17th 
day  of  September  1956. 

For  the  Atomic  Energy  Commission. 

K.  E.  Fields, 
General  Manager. 

[F.  R.  Doc.  66-7688;  Filed,  Sept.  24,  1956; 
8:46  a.  m.] 


Part  55 — Operators’  Licenses 

APPLICATIONS  FOR  SPECIFIC  LICENSES  AND 

statements;  elimination  of  require¬ 
ment  FOR  SIGNATURE  UNDER  OATH  OR 

AFFIRMATION 

This  amendment  to  Title  10,  Part  55, 
Operators’  Licenses,  eliminates  the  re¬ 
quirement  that  applications  for  specific 
licenses  and  statements  must  be  signed 
under  oath  or  affirmation.  Because  this 
amendment  merely  eliminates  a  present 
procedural  requirement,  the  Atomic 
Energy  Commission  has  found  that  gen¬ 
eral  notice  of  proposed  rule  making  and 
public  procedure  thereon  are  unnecessary 
and  would  be  contrary  to  the  public  in¬ 
terest;  and  that  good  cause  exists  why 
this  amendment  should  be  made  effective 
without  the  customary  30-day  period  of 
notice. 

Paragraph  (d)  of  §  55.10  is  amended 
by  deleting  the  words  “under  oath  or 
affirmation”  from  the  second  sentence 
thereof.  Paragraph  (a)  of  §  55.33  is 
amended  by  deleting  the  words  “under 
oath  or  affirmation”  from  the  first 
sentence  thereof. 

(Sec.  161,  68  Stat.  948;  42  U.  S.  C.  2201) 

Dated  at  Washington,  D.  C.,  this  17th 
day  of  September  1956. 

For  the  Atomic  Energy  Commission. 

K.  E.  Fields, 
General  Manager. 

[F.  R.  Doc.  56  7639;  Filed,  Sept.  24,  1956; 

.  8:45  a.  m.J 


TITLE  14— CIVIL  AVIATION 

Chapter  I — Civil  Aeronautics  Board 

[Reg.  No.  SR-418] 

Part  40 — Scheduled  Interstate  Air  Car¬ 
rier  Certification  and  Operation 
Rules 

Part  41 — Certification  and  Operation 
Rules  for  Scheduled  Air  Carrier 
Operations  Outside  Continental  Lim¬ 
its  of  the  United  States 

requirements  for  pilot  route  qualifi¬ 
cations  IN  scheduled  interstate  air 
CARRIER  OPERATIONS  AND  SCHEDULED  AIR 
•CARRIER  OPERATIONS  OUTSIDE  CONTINEN¬ 
TAL  LIMITS  OF  UNITED  STATES 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  office  in  Washington,  D.  C., 
on  the  20th  day  of  September  1956. 

Section  40.303  (c)  of  Part  40  of  the 
Civil  Air  Regulations  requires  in  part 
that  each  pilot  in  command  make  an 
entry  into  each  regular,  provisional,  and 
refueling  airport  into  which  he  is  sched¬ 
uled  to  fly.  Section  41.50  of  Part  41  of 
the  Civil  Air  Regulations  provides  in  part 
that  a  pilot  in  qualifying  over  a  route 
shall  make  at  least  one  round  trip  or 
two  one-way  trips  over  the  route,  in¬ 
cluding  a  familiarization  flight  at  each 
regular,  provisional,  or  refueling  airport, 
with  one  of  the  air  carrier’s  check  pilots. 

The  Board,  on  September  23,  1955, 
promulgated  Special  Civil  Air  Regula¬ 
tion  No.  SR-413  and  on  December  23, 
1955,  promulgated  Special  Civil  Air  Reg¬ 
ulation  No.  SR-414.  These  regulations 
permit  air  carriers,  with  the  approval  of 
the  Administrator,  to  qualify  their  pilots 
at  airports  by  means  other  than  physical 
entry.  SR-413  is  applicable  to  scheduled 
air  carrier  operations  outside  the  con¬ 
tinental  limits  of  the  United  States, 
whereas  SR-414  is  applicable  to  sched¬ 
uled  domestic  air  carrier  operations. 
Both  SR-413  and  SR-414  terminate  Sep¬ 
tember  23, 1956. 

The  history  of  these  special  regula¬ 
tions  began  with  the  publication  of  Civil 
Air  Regulations  Draft  Release  No.  55-3 
on  January  20,  1955.  This  draft  release 
was  concerned  with  the  over-all  problem 
of  pilot  airport  and  route  qualification. 
Therein  considerable  emphasis  was 
placed  in  particular  on  recent  develop¬ 
ments  of  motion  picture  panoramic  views 
of  airports  and  their  environs  which 
showed  excellent  promise  of  providing  an 
effective  means  for  insuring  pilot  airport 
qualification.  The  Board  expressed  the 
view  that  the  regulations  should  be 
amended  in  a  manner  that  would  en¬ 
courage  further  research  and  develop¬ 
ment  of  the  visual  training  aids  programs 
by  various  commercial  sources  and  at 
the  same  time  provide  more  acceptable 
airport  qualification  rules  for  use  in  the 
meantime.  Furthermore,  the  Board 
stated  that  it  would  seem  appropriate 
to.  permit  methods  of  airport  qualification 
other  than  physical  entry,  provided  that 
such  alternative  methods  had  the  ap¬ 
proval  of  the  Administrator. 

Following  publication  of  Draft  Release 
No.  55-3,  the  Board  received  petitions 
from  several  air  carriers  requesting  per¬ 
mission  to  qualify  their  pilots  on  certain 
routes  and  at  specified  airports  by  means 


other  than  those  presently  required  by 
§§  40.303  (c)  and  41.50  of  Parts  40  and 
41  as  appropriate,  of  the  Civil  Air  Regula¬ 
tions.  These  air  carriers  based  their  re¬ 
quests  upon,  among  other  things,  the 
consideration  that  each  had  developed 
a  comprehensive  training  program  based 
on  the  use  of  color  motion  pictures  or 
slides  showing  clear  daylight  views  of  the 
complete  physical  layout  of  the  airports, 
surrounding  terrain,  obstructions,  ap¬ 
proaches  to  all  runways,  restricted  areas, 
and  conspicuous  reference  points  that 
are  of  value  to  the  pilot.  Furthermore, 
it  appeared  that  certain  precautionary 
procedures  would  be  employed  to  assure 
that  the  training  programs  would  be 
effective  and  the  operations  would  be 
conducted  safely. 

The  Board  considered  that  the  pro¬ 
grams  developed  by  these  air  carriers 
would  provide  a  timely  opportunity  for 
evaluating  the  use  of  pictorial  means  of 
airport  and  route  qualification  by  indus¬ 
try  and  the  Government,  and  that  a 
Special  Civil  Air  Regulation  was  the  ap¬ 
propriate  vehicle  for  permitting  the 
controlled  introduction  of  the  new  tech¬ 
niques.  Accordingly,  the  Board  promul¬ 
gated  SR-413  for  air  carriers  conducting 
operations  pursuant  to  Part  41  and  SR- 
414  for  those  air  carriers  conducting 
their  operations  under  Part  40.  The 
Board  made  clear,  however,  that  nothing 
in  SR-413  and  SR-414  was  to  be  con¬ 
strued  to  prejudice  final  action  by  the 
Board  on  the  proposals  presented  orig¬ 
inally  in  Draft  Release  No.  55-3. 

In  view  of  the  fact  that  Special  Civil 
Air  Regulations  Nos.  SR-413  and  SR-414, 
will  terminate  on  September  23, 1956,  the 
Board,  on  June  15,  1956,  requested  the 
views  of  the  Civil  Aeronautics  Adminis¬ 
tration  (CAA) ,  the  Air  Transport  Asso¬ 
ciation  (ATA),  and  the  Air  Line  Pilots 
Association  (ALPA)  with  respect  to  the 
effectiveness  of  SR-413  and  SR-414  and 
asked  for  any  recommendations 
they  might  have  concerning  these  special 
regulations. 

In  consideration  of  an  evaluation  made 
of  the  views  and  recommendations  re¬ 
ceived  from  the  CAA,  ALPA,  and  ATA, 
the  Board  believed  that  the  controlled 
introduction  of  new  techniques  of  pilot 
airport  qualification  should  be  permit¬ 
ted  to  continue  for  another  year.  This 
would  enable  industry  and  the  Govern¬ 
ment  alike  to  obtain  additional  informa¬ 
tion  and  experience  with  respect  to  im¬ 
proving  pilot  airport  qualifications  and 
procedures. 

Accordingly,  the  Bureau  of  Safety 
Regulation  circulated  Civil  Air  Regula¬ 
tions  Draft  Release  No.  56-21  on  August 
13,  1956  (21  F.  R.  6278) .  In  this  release 
the  Bureau  proposed  to  combine  the 
authority  presently  contained  in  SR-413 
and  SR-414  into  one  Special  Civil  Air 
Regulation,  the  provisions  of  which 
would  be  uniformly  applicable  to  Parts 
40  and  41  air  carriers  desiring  to  employ 
means  of  pilot  airport  qualification  other 
than  those  presentlyrequiredby 
§§  40.303  (c)  and  41.50  of  Parts  40  and  41, 
respectively.  The  substance  of  the  pro¬ 
posal  was  essentially  the  same  as  that 
contained  in  SR-413,  with  certain  modi¬ 
fications  and  additions.  This  action  was 
taken  in  cognizance  of  the  Board’s  policy 
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that  the  same  standards  should  be  ap¬ 
plied  to  scheduled  international  and  do¬ 
mestic  operations,  except  where  the 
inherent  differences  in  the  types  of  oper¬ 
ations  require  differentiation. 

In  Draft  Release  56-21  it  was  proposed 
that  a  pilot  should  be  permitted  to  make 
an  initial  entry  at  an  airport  under  day 
VFR  without  being  accompanied  by  a 
pilot  qualified  at  the  airport  only  when 
such  entry  had  the  approval  of  the  Ad¬ 
ministrator.  The  Board  is  of  the  opinion 
after  evaluation  of  the  comment  received 
in  response  to  this  proposal  and  other  in¬ 
formation  that  such  a  procedure  would 
be  administratively  burdensome.  Fur¬ 
thermore,  such  a  procedure  appears  to  be 
unnecessary  in  view  of  assurance  given 
the  Board  that  VFR  minimums,  both  day 
and  night,  established  by  the  Adminis¬ 
trator  for  airports  used  by  air  carriers, 
including  those  minimums  established 
for  airports  located  in  mountainous 
areas,  are  sufficiently  high  to  permit  a 
pilot  to  make  a  safe  initial  entry  under 
VFR  weather  conditions  unaccompanied 
by  a  pilot  qualified  at  the  particular  air¬ 
port  involved.  Accordingly,  this  regua- 
tion  permits  a  qualifying  pilot  to  make 
his  initial  entry  without  being  accom¬ 
panied  by  a  pilot  qualified  at  the  airport 
when  such  entry  is  made  under  VFR 
weather  conditions.  This  procedure  is 
essentially  the  same  as  that  authorized 
in  Part  41  and  SR-413. 

It  was  further  proposed  to  clarify  the 
meaning  of  the  words  “other  means” 
which  the  record  showed  had  had  sig¬ 
nificance  only  in  two  respects:  (1)  To 
permit  pilot  airport  qualification  by  ap¬ 
proved  pictorial  means  and  (2)  to  au¬ 
thorize  the  Administrator  to  find,  on 
the  basis  of  certain  factors,  that  in  the 
conduct  of  an  air  carrier’s  operations 
into  an  airport  in  close  proximity  to  one 
at  which  the  pilots  are  qualified,  that  the 
pilots  involved  are  adequately  qualified 
at  the  new  airport  even  though  they  have 
not  made  an  actual  entry.  Therefore,  in 
this  special  regulation,  the  words  “other 
means”  are  omitted  and  the  two  afore¬ 
mentioned  situations  are  clearly  spelled 
out  as  those  to  be  covered  by  this 
regulation. 

Various  interested  persons  submitted 
additional  suggestions  for  further  re¬ 
vision  of  the  special  regulations  or  final 
amendment  of  §  40.303  (c) . .  The  Board 
is  of  the  opinion,  however,  that  an  addi¬ 
tional  experimental  period,  particularly 
with  respect  to  the  use  of  pictorial  means 
of  airport  qualification,  would  be  in  the 
public  interest.  It  is  believed  that  final 
amendments  of  Parts  40  and  41  or  addi¬ 
tional  changes  to  the  special  regulations 
at  this  time  would  be  premature. 

It  should  be  clearly  understood  that 
this  temporary  regulation  will  not  re¬ 
lieve  any  air  carrier  of  the  responsibility 
of  showing  that  each  pilot  in  command 
is  thoroughly  qualified  for  the  routes 
and  airports  which  he  is  scheduled  to 
serve.  Furthermore,  nothing  in  this  reg¬ 
ulation  should  be  construed  to  prejudice 
final  action  by  the  Board  on  the  proposals 
presented  in  Draft  Release  No.  55-3. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the  mak¬ 
ing  of  this  regulation,  and  due  considera¬ 
tion  has  been  given  to  all  relevant  matter 


presented.  Since  it  would  not  be  in  the 
public  interest  to  permit  existing  author¬ 
ity  to  lapse  for  30  days,  and  since  this 
regulation  is  permissive  and  imposes  no 
burden  on  any  person,  the  Board  finds 
that  good  cause  exists  for  making  this 
regulation  effective  on  less  than  30  days’ 
notice. 

In  consideration  of  the  foregoing,  the 
Civil  Aeronautics  Board  hereby  makes 
and  promulgates  the  following  Special 
Civil  Air  Regulation,  effective  September 
24, 1956: 

Contrary  provisions  of  Parts  40  and  41  of 
the  Civil  Air  Regulations  notwithstanding, 
an  air  carrier  conducting  scheduled  interstate 
operations  or  scheduled  operations  outside 
the  continental  limits  of  the  United  States 
may,  subject  to  the  approval  of  the  Adminis¬ 
trator,  comply  with  the  following  provisions 
In  lieu  of  the  applicable  provisions  of 
§§  40.303  and  41.50: 

(a)  The  air  carrier  shall  be  responsible 
that  each  pilot  in  command  is  thoroughly 
qualified  for  the  route  over  which  he  is  to 
fly  aircraft  in  scheduled  air  transportation 
as  a  pilot  in  command.  An  air  carrier  shall 
not  utilize  a  pilot  as  pilot  in  command  until 
he  has  been  qualified  for  the  route  on  which 
he  is  to  serve  at  least  in  accordance  with 
paragraphs  (b),  (c),  (d),  and  (e)  of  this 
regulation  and  the  appropriate  instructor  or 
check  pilot  has  so  certified. 

(b)  Each  such  pilot  shall  demonstrate 
adequate  knowledge  concerning  the  sub¬ 
jects  listed  below  with  respect  to  the  route 
to  be  flown.  Those  portions  of  the  demon¬ 
stration  pertaining  to  holding  procedures 
and  instrument  approach  procedures  may 
be  accomplished  in  a  synthetic  trainer  which 
contains  the  radio  equipment  and  instru¬ 
ments  necessary  to  simulate  the  naviga¬ 
tional  and  letdown  procedures  approved 
for  use  by  the  air  carrier: 

(1)  Weather  characteristics, 

(2)  Navigational  facilities, 

(3)  Communication  procedures, 

(4)  Type  of  en  route  terrain  and  obstruc¬ 
tion  hazards. 

(5)  Minimum  safe  flight  levels, 

(6)  Position  reporting  points, 

(7)  Holding  procedures, 

(8)  Pertinent  traffic  control  procedures, 
and 

(9)  Congested  areas,  obstructions,  physi¬ 
cal  layout,  and  all  instrument  approach 
procedures  for  each  regular,  provisional,  and 
refueling  airport  approved  for  the  route. 

(c)  Each  such  pilot  shall  make  an  entry 
as  a  member  of  the  flight  crew  at  each 
regular,  provisional,  and  refueling  airport 
into  which  he  is  scheduled  to  fly.  Such 
entry  shall  include  a  landing  and  take-off. 
The  qualifying  pilot  shall  occupy  a  seat  in 
the  pilot  compartment.  He  shall  be  ac¬ 
companied  by  a  pilot  who  is  qualified  at  the 
airport. 

(d)  Such  pilot  shall  not  be  required  to 
meet  the  entry  requirements  of  paragraph 
(c)  of  this  regulation  when: 

(1)  The  Initial  entry  is  made  under  VFR 
weather  conditions  at  the  particular  airport 
involved;  or 

(2)  The  air  carrier  shows  that  the  pilot 
airport  qualifications  can  be  accomplished 
by  an  approved  pictorial  means;  or 

(3)  The  air  carrier  notifies  the  Adminis¬ 
trator  that  it  Intends  to  conduct  operations 
at  an  airport  in  close  proximity  to  an  air¬ 
port  into  which  the  pilots  involved  are  prea- 
ently  qualified  by  entry,  and  the  Adminis¬ 
trator  finds  that  such  pilots  are  adequately 
qualified  at  the  new  airport.  The  Adminis¬ 
trator,  in  making  such  finding,  shall  take 
into  consideration  at  least  the  familiarity 
of  the  pilots  with  the  layout,  surrounding 
terrain,  location  of  obstacles,  and  instru¬ 
ment  approach  and  traffic  control  procedures 
at  the  new  airport. 


(e)  On  routes  on  which  navigation  must 
be  accomplished  by  pilotage  and  on  which 
flight  is  to  be  conducted  at  or  below  the 
level  of  the  adjacent  terrain  which  is  within 
a  horizontal  distance  of  25  miles  on  either 
side  of  the  center  line  of  the  route  to  be 
flown,  the  pilot  shall  be  familiarized  with 
such  route  by  not  less  than  two  one-way 
trips  as  pilot  or  additional  member  of  the 
crew  over  the  route  under  VFR  weather  con¬ 
ditions  to  permit  the  qualifying  pilot  to  ob¬ 
serve  terrain  along  the  route. 

This  regulation  supersedes  Special 
Civil  Air  Regulations  Nos.  SR-413  and 
SR-414  and  shall  terminate  September 
23,  1957,  unless  sooner  superseded  or  re¬ 
scinded  by  the  Board. 

(Sec.  205,  52  Stat.  984;  49  U.  S.  C.  425.  In¬ 
terpret  or  apply  secs.  601,  604,  52  Stat.  1C07, 
1010,  as  amended;  49  U.  S.  C.  551,  554) 

By  the  Civil  Aeronautics  Board. 

[seal]  M.  C.  Mulligan, 

Secretary. 

[F.  R.  Doc.  56-7712;  Filed,  Sept.  24,  1956; 

8:50  a.  m.] 


TITLE  15— COMMERCE  AND 
FOREIGN  TRADE 

Chapter  III — Bureau  of  Foreign  Com¬ 
merce,  Department  of  Commerce 

Subchapter  B— Export  Regulations 

[8th  Gen.  Rev.  of  Export  Regs.,  Amdt.  11] 
Part  371 — General  Licenses 

SURPLUS  AGRICULTURAL  COMMODITIES  AND 

MANUFACTURES  THEREOF;  CONTRACTS  OF 

SALE 

Section  371.8  General  License  GRO; 
shipments  of  non-Positive  List  commodi¬ 
ties,  paragraph  (c)  Surplus  agricultural 
commodities  and  manufactures  thereof ,l 
subparagraph  (1)  Contracts  of  sale  in 
excess  of  $10,000  is  amended  to  read  as 
follows : 

(1)  Contracts  of  sale  amounting  to 
$10,000  or  more,  (i)  Prior  to  or  at  the 
time  of  entering  into  a  contract  to  sell  for 
export  or  otherwise  dispose  of  for  expor¬ 
tation  to  other  than  Group  0  countries: 

(a)  Any  commodity  obtained  directly 
or  indirectly  from  the  Commodity  Credit 
Corporation,  either  in  the  form  acquired 
or  in  processed  form; 

(b)  Any  commodity  being  sold  in  sub¬ 
stitution  for  a  commodity  acquired  from 
the  CCC  under  an  export  disposal  pro¬ 
gram;  or 

(c)  Any  commodity  which  is  sub¬ 
sidized  for  export  by  the  CCC,  either  by 
cash  payment  or  payment  in  kind; 

(ii)  An  exporter  shall,  where  the  con¬ 
tract  is  entered  into  prior  to  exportation 
of  the  commodity  under  this  general 
license,  either  in  the  contract  of  sale  or 
in  connection  therewith,  obtain  from  the 
foreign  purchaser,  where  the  contract 
amounts  to  $10,000  or  more,  a  written 
acknowledgment  of  the  purchaser’s  un¬ 
derstanding  of  (a)  the  prohibition  with¬ 
out  prior  BFC  approval  against  expor¬ 
tation  or  reexportation  by  any  person  set 
forth  in  this  section  and  in  $  371.4,  of 
any  such  commodities,  to  Macao,  Hong 

1  This  procedure  is  also  applicable  to  such 
shipments  under  General  License  GHK 
(§  371.23), 
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Kong  and  destinations  In  Subgroup  A 
(see  §  371.3)  and  (b)  the  sanction  of 
denial  of  export  privileges  which  may 
be  imposed  for  violation  of  the  export 
regulations.  Where  a  contract  of  sale 
involving  $10,000  or  more  is  not  to  be 
entered  into  until  after  exportation 
under  this  general  license,  the  exporter 
shall,  either  in  the  contract  of  sale  or  in 
connection  therewith,  obtain  the  same 
type  of  acknowledgment  from  the  foreign 
purchaser  prior  to,  or  at  the  time  of  en¬ 
tering  into  the  contract  of  sale. 

(iii)  Exporters  who  have  a  continuing 
and  regular  relationship  with  a  foreign 
purchaser  may  obtain  a  blanket  ac¬ 
knowledgment  from  such  purchaser  cov¬ 
ering  all  transactions  involving  surplus 
agricultural  commodities  and  manufac¬ 
tures  thereof  purchased  from  CCC  or 
subsidized  for  export  by  that  agency. 

The  effective  date  of  Amendment  9  (21 
F.  R.  6952)  of  September  19,  1956  is 
amended  to  read  October  1,  1956. 


This  amendment  shall  become  effec¬ 
tive  as  of  September  25,  1956,  unless 
otherwise  indicated  in  the  footnotes. 

Shipments  of  any  commodities  re¬ 
moved  from  general  license  to  Country 
Group  R  and  Country  Group  O  destina¬ 
tions  as  a  result  of  changes  set  forth  in 
this  amendment  which  were  on  dock  for 
lading,  on  lighter,  laden  aboard  an  ex¬ 
porting  carrier,  or  in  transit  to  a  port  of 
exit  pursuant  to  actual  orders  for  export 
prior  to  12:01  a.  m.t  September  25,  1956, 
may  be  exported  under  the  previous  gen¬ 
eral  license  provisions  up  to  and  includ¬ 
ing  October  25, 1956.  Any  such  shipment 
not  laden  aboard  the  exporting  carrier 
on  or  before  October  25,  1956,  requires  a 
validated  license  for  export. 

(Sec.  3,  63  Stat.  7,  as  amended;  50  U.  S.  C. 
App.  2023,  E.  O.  9630,  10  P.  R.  12245,  3  CFR, 
1945  Supp.,  E.  O.  9919,  13  P.  R.  59,  3  CFR, 
1948  Supp.) 

Loring  K.  Macy,  • 

Director, 

Bureau  of  Foreign  Commerce. 

[P.  R.  Doc.  56-7742;  Piled,  Sept.  24,  1956; 

8:52  a.  m.] 


(No  effective  date  on  this  amendment.) 

(Sec.  S,  63  Stat.  7,  as  amended;  60  U.  S.  C. 
App.  2023.  E.  O.  9630,  10  P.  R.  12245,  8  CFR, 
1945  Supp.,  E.  O.  9919,  13  F.  R.  59,  t  CFR, 
1948  Supp.) 

Loring  K.  Macy,  Director, 
Bureau  of  Foreign  Commerce. 

[F.  R.  Doc.  56-7700;  Piled,  Sept.  24,  1956; 
8:47  a.  m.] 


[8th  Gen.  Rev.  of  Export  Regs.,  Arndt.  P.  L.  4] 

Part  399 — Positive  List  of  Commodities 
and  Related  Matters 

MISCELLANEOUS  AMENDMENTS 

Section  399.1  Appendix  A — Positive 
List  of  Commodities  is  amended  in  the 
following  particulars: 

1.  The  following  commodities  are 
added  to  the  Positive  List: 


TITLE  16— COMMERCIAL 
PRACTICES 

Chapter  I — Federa[Trade  Commission 

[Docket  6538] 

Part  13 — Digest  of  Cease  and  Desist 
Orders 

STONE  &  STONE,  INC.,  ET  AL. 

Subpart — Invoicing  products  falsely: 
§  13.1108  Invoicing  products  falsely:  Fur 
Products  Labeling  Act.  Subpart — Mis¬ 
branding  or  mislabeling:  §  13.1255  Manu¬ 
facture  or  preparation:  Fur  Products 
Labeling  Act.1  Subpart — Neglecting,  un¬ 
fairly  or  deceptively,  to  make  material 
disclosure:  §  13.1852  Formal  regulatory 
and  statutory  requirements:  Fur  Prod¬ 
ucts  Labeling  Act;  §  13.1865  Manufacture 
or  preparation:  Fur  Products  Labeling 
Act.1 

(Sec.  6,  38  Stat.  721;  15  U.  S.  C.  46.  Interpret 
or  apply  sec.  6,  38  Stat.  719,  as  amended; 
•ec.  8,  65  Stat.  179;  15  U.  S.  C.  45,  69f) 


lNew. 


[Cease  and  desist  order,  Stone  &  Stone,  Inc., 
et  al..  New  York,  N.  Y.,  Docket  6538,  Septem¬ 
ber  7, 1956] 

In  the  Matter  of  Stone  &  Stone,  Inc.,  a 
Corporation:  and  Max  Stone,  Individu¬ 
ally  and  as  President  and  Treasurer  of 
Said  Corporation:  and  Jerome  Mag¬ 
nus,  Individually  and  as  Production 
Manager  for  Said  Corporation 

This  proceeding  was  heard  by  a  hear¬ 
ing  examiner  on  the  complaint  of  the 
Commission — charging  a  New  York  City 
furrier  with  violating  the  Fur  Products 
Labeling  Act  through  failing  to  disclose 
on  labels  showing  the  name  of  the  fur 
the  fact  that  the  particular  fur  product 
was  dyed,  failing  to  label  certain  fur 
products  as  required  by  the  act,  and  in¬ 
voicing  certain  products*Talsely  to  show 
the  fur  composing  them  as  natural  when 
its  was  artificially  colored — and  an 
agreement  between  counsel  containing 
a  consent  order. 

On  this  basis,  the  hearing  examiner 
made  his  initial  decision  and  order  to 
cease  and  desist  which  became  on  Sep¬ 
tember  7  the  decision  of  the  Commission. 

The  order  to  cease  and  desist  is  as 
follows: 

It  is  ordered.  That  Respondents  Stone 
&  Stone,  Inc.,  a  corporation,  and  its  offi¬ 
cers;  and  Max  Stone,  individually  and 
as  President  and  Treasurer  of  said  cor¬ 
poration;  and  Jerome  Magnus,  individ¬ 
ually  and  as  Production  Manager  for 
said  corporation;  and  their  representa¬ 
tives,  agents  and  employees,  directly  or 
through  any  corporate  or  other  device, 
in  connection  with  the  introduction  into 
commerce,  or  the  sale,  advertising,  or 
offering  for  sale  in  commerce,  or  the 
transportation  or  distribution  in  com¬ 
merce,  of  any  fur  product,  or  in  connec¬ 
tion  with  the  sale,  advertising,  offering 
for  sale,  transportation,  or  distribution 
of  any  fur  product  which  is  made  in 
whole  or  in  part  of  fur  which  has  been 
shipped  and  received  in  commerce,  as 
“commerce”,  “fur”  and  “fur  product” 
are  defined  in  the  Fur  Products  Labeling 
Act,  do  forthwith  cease  and  desist  from: 

A.  Misbranding  fur  products  by  failing 
to  affix  labels  to  such  fur  products  show¬ 
ing: 

(a)  The  name  or  names  of  the  animal 
or  animals  producing  the  fur  or  furs 
contained  in  the  fur  products  as  set  forth 
in  the  Fur  Products  Name  Guide  and  as 
prescribed  under  the  rules  and  regula¬ 
tions; 

(b)  That  the  fur  product  contains  or  is 
composed  of  used  fur,  when  such  is  a 
fact; 

(c)  That  the  fur  product  contains  or 
is  composed  of  bleached,  dyed  or  other¬ 
wise  artificially  colored  fur,  when  such 
is  a  fact; 

(d)  That  the  fur  product  is  composed 
in  whole  or  in  substantial  part  of  paws, 
tails,  bellies,  or  waste  fur,  when  such  is 
a  fact; 

(e)  The  name,  or  other  identification 
issued  and  registered  by  the  Commission, 
of  one  or  more  persons  who  manufac¬ 
tured  such  fur  product  for  introduction 
into  commerce,  introduced  it  into  com¬ 
merce,  sold  it  in  commerce,  advertised 
or  offered  it  for  sale  in  commerce,  or 
transported  or  distributed  it  in  com¬ 
merce; 


Dept,  of 
Com¬ 
merce 
Schedule 
B  No. 

Commodity 

Unit 

Processing 
code  and 
related  com¬ 
modity  group 

GLV 

dollar 

value 

limits 

Validated 
license  re- 
*  quired 

Rails,  trackwork,  and  track  accessories: 

S.  ton 

605110 

Standard  T  rails,  used  (over  60  pounds  per  yard) 
(report  relaying  rails  in  605300). 1 

STEE 

100 

RO  (BG) 

605210 

Carbon  steel  rails,  used,  except  standard  T  rails 
(report  relaying  rails  in  605300). 1 

S.  ton 

STEE 

100 

RO  (BG) 

605300 

Relaying  rails  (report  rerolling  rails  in  601170,  rail 
scrap  in  601090)  A 

S.  ton 

STEE 

100 

RO  (BG) 

‘  This  Commodity  may  be  exported  under  General  License  GLV  only  within  the  Dollar-value  limit  specified  on 
the  Positive  List  (see  5  371.10(c)  of  this  subchapter).  In  addition,  the  letter  “B”  is  added  in  the  column  headed 
“Commodity  Lists,”  indicating  that  the  commodity  is  subject  to  DL  restrictions  (see  5  374.2  of  this  subchapter), 
and  is  exempt  from  the  Time  Limit  licensing  procedure  (see  Part  377  of  this  subchapter),  effective  October  25.  19.56 


2.  The  revised  entries  set  forth  below  are  substituted  for  entries  presently  on  the 
Positive  List: 


Dept,  of 
Com¬ 
merce 
Schedule 
B  No. 

Commodity  * 

unit 

Processing 
code  and 
related  com¬ 
modity  group 

GLV 

dollar 

value 

limits 

Validated 
license  re¬ 
quired 

610070 

610170 

Rerolling  rails  (report  relaying  rails  in  605300)  1 . 

S.  ton 

S.  ton 

STEE 

STEE 

100 

100 

RO  (ABG) 
RO  (AG) 

i  Two  entries  are  substituted  for  the  single  entry  presently  on  the  Positive  List  under  Schedule  B  No.  601170. 
In  addition,  the  letter  “B”  is  added  to  the  first  entry  in  the  column  headed  “Commodity  Lists,”  indicating  that  the 
commodity  is  subject  to  DL  restrictions  (see  §  374.2  of  this  subchapter),  and  is  exempt  from  the  Time  Limit  licensing 
procedure  (see  Part  377  of  this  subchapter),  effective  October  25,  1956. 
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RULES  AND  REGULATIONS 


(f )  The  name  of  the  country  of  origin 
of  any  imported  furs  used  in  the  fur 
product; 

B.  Falsely  or  deceptively  invoicing  fur 
products  by  failing  to  furnish  invoices 
to  purchasers  of  fur  products  showing: 

(a)  The  name  or  names  of  the  animal 
or  animals  producing  the  fur  or  furs  con¬ 
tained  in  the  fur  product,  as  set  forth 
in  the  Fur  Products  Name  Guide  and  as 
prescribed  under  the  rules  and  regula¬ 
tions;  / 

(b)  That  the  fur  product  contains  or 
is  composed  of  used  fur,  when  such  is 
a  fact; 

(c)  That  the  fur  product  contains  or 
is  composed  of  bleached,  dyed  or  other¬ 
wise  artifically  colored  fur,  when  such  is 
a  fact; 

(d)  That  the  fur  product  is  composed 
in  whole  or  in  substantial  part  of  paws, 
tails,  bellies,  or  waste  fur,  when  such  is 
a  fact; 

(e)  The  name  and  address  of  the  per¬ 
son  issuing  such  invoice; 

(f)  The  name  of  the  country  or  origin 
of  any  imported  furs  contained  in  a  fur 
product; 

C.  Falsely  and  deceptively  invoicing 
fur  products  as  being  made  of  “natural” 
furs  when  they  are  in  fact  bleached, 
dyed,  or  otherwise  artificially  colored. 

By  “Decision  of  the  Commission”,  re¬ 
port  of  compliance  was  required  as 
follows: 

It  is  ordered,  That  respondents  Stone 
&  Stone,  Inc.,  a  corporation;  and  Max 
Stone,  individually  and  as  President  and 
Treasurer  of  said  corporation;  and 
Jerome  Magnus,  individually  and  as 
Production  Manager  for  said  corpora¬ 
tion,  shall,  within  sixty  (60)  days  after 
service  upon  them  of  this  order,  file  with 
the  Commission  a  report  in  writing  set¬ 
ting  forth  in  detail  the  manner  and 
form  in  which  they  have  complied  with 
the  order  to  cease  and  desist. 

Issued:  September  7,  1956. 

By  the  Commission. 

[seal]  Robert  M.  Parrish, 

Secretary. 

[F.  R.  Doc.  56-7705;  Filed,  Sept.  24,  1956; 

8:48  a.  m.] 


[Docket  6439] 

Part  13 — Digest  of  Cease  and  Desist 
Orders 

EVANS  FUR  CO.  ET  AL. 

Subpart — Advertising  falsely  or  mis¬ 
leadingly:  §  13.15  Business  status,  ad¬ 
vantages,  or  connections:  Producer 
status  of  dealer  or  seller:  Manufacturer; 
§  13.90  History  of  product  or  offering; 
§  13.130  Manufacture  or  preparation: 
Fur  Products  Labeling  Act; 1  §  13.155 
Prices:  Comparative;  exaggerated  as 
regular  and  customary;  §  13.205  Scien¬ 
tific  or  other  relevant  facts;  §  13.235 
Source  or  origin :  Place:  Foreign,  in  gen¬ 
eral;  §  13.280  Unique  nature  or  advan¬ 
tages;  §  13.285  Value.  Subpart — Invoic¬ 
ing  products  falsely:  §  13.1108  Invoicing 
products  falsely:  Fur  Products  Labeling 


*New. 


Act.  Subpart — Misbranding  or  mislabel¬ 
ing:  §  13.1212  Formal  regulatory  and 
statutory  requirements:  Fur  Products 
Labeling  Act.  Subpart — Neglecting,  un¬ 
fairly  or  deceptively,  to  make  material 
disclosure:  §  13.1852  Formal  regulatory 
and  statutory  requirements:  Fur 
Products  Labeling  Act;  §  13.1880  Old, 
used,  reclaimed,  or  reused  as  unused  or 
new:  Fur  Products  Labeling  Act; 

§  13.1900  Source  or  origin:  Fur  Products 
Labeling  Act:  Maker  or  seller,  etc. 

(Sec.  6,  38  Stat.  721;  15  U.  S.  C.  46.  Interpret 
or  apply  sec.  5,  38  Stat.  719,  as  amended;  sec. 
8,  65  Stat.  179;  15  U.  S.  C.  45,  69f )  [Cease  and 
desist  order,  Evans  Fur  Company  et  al.,  Chi¬ 
cago,  Ill.,  Docket  6439,  September  8,  1956] 

In  the  Matter  of  Evans  Fur  Company, 
a  Corporation,  Evans  Apparel  Com¬ 
pany,  a  Corporation ,  and  Abraham  L. 
Meltzer,  Herman  H.  Meltzer,  and 
Minerva  M.  Meltzer,  Individually  and 
as  Officers  of  Said  Corporations 

This  proceeding  was  heard  by  a  hear¬ 
ing  examiner  on  the  complaint  of  the 
Commission— charging  two  Chicago  cor¬ 
porate  furriers  and  their  common  o fa¬ 
cers  with  violating  the  Fur  Products 
Labelling  Act,  through  labeling  fur  pro¬ 
ducts  falsely,  failing  to  label  them  with 
the  information  required  by  the  act, 
invoicing  them  deceptively,  and  false 
advertising  in  newspapers  and  by  radio 
and  television,  as  set  forth  in  detail  in 
the  order  below — and  an  agreement  for 
a  consent  order. 

On  this  basis,  the  hearing  examiner 
made  his  initial  decision  and  order  to 
cease  and  desist  which  by  order  of  Sep¬ 
tember  7  became  on  September  8  the  de¬ 
cision  of  the  Commission. 

The  order  to  cease  and  desist  is  as 
follows: 

It  is  ordered,  That  respondents  Evans 
Fur  Company,  a  corporation,  and  Evans 
Apparel  Company,  a  corporation,  and 
their  officers,  and  Abraham  L.  Meltzer, 
and  Herman  H.  Meltzer,  individually  and 
as  officers  of  said  corporations,  and  re¬ 
spondents’  representatives,  agents  and 
employees,  directly  or  through  any  cor¬ 
porate  or  other  device,  in  connection 
with  the  introduction  into  commerce,  or 
the  sale,  advertising,  or  offering  for  sale 
in  commerce,  or  the  transportation  or 
distribution  in  commerce,  of  any  fur 
product,  or  in  connection  with  the  sale, 
advertising,  offering  lor  sale,  transporta¬ 
tion  or  distribution  of  any  fur  product 
which  is  made  in  whole  or  in  part  of  fur 
which  has  been  shipped  and  received  in 
commerce,  as  “commerce”,  “fur”  and 
“fur  product”  are  defined  in  the  Fur 
Products  Labeling  Act,  do  forthwith 
cease  and  desist  from: 

A.  Misbranding  fur  products  by: 

1.  Falsely  or  deceptively  labeling  or 
otherwise  identifying  any  such  product 
as  to  the  name  or  names  of  the  animal 
or  animals  that  produced  the  fur  from 
which  such  product  was  manufactured. 

2;  Failing  to  affix  labels  to  fur  products 
showing: 

(a)  The  name  or  names  of  the  animal 
or  animals  producing  the  fur  or  furs  con¬ 
tained  in  the  fur  product  as  set  forth 
in  the  Fur  Products  Name  Guide  and 
as  prescribed  under  the  rules  and  regu¬ 
lations; 


(b)  That  the  fur  product  contains  or 
Is  composed  of  bleached,  dyed  or  other¬ 
wise  artificially  colored  fur,  when  such 
is  a  fact; 

'  (c)  That  the  fur  product  is  composed 
in  whole  or  in  substantial  part  of  paws, 
tails  or  flanks,  when  such  is  a  fact; 

(d)  The  name,  or  other  identification 
issued  and  registered  by  the  Commis¬ 
sion,  of  one  or  more  persons  who  manu¬ 
factured  such  fur  product  for  introduc¬ 
tion  into  commerce,  introduced  it  into 
commerce,  sold  it  in  commerce,  adver¬ 
tised  or  offered  it  for  sale  in  commerce, 
or  transported  or  distributed  it  in  com¬ 
merce; 

(e)  The  name  of  the  country  of  origin 
of  any  imported  furs  used  in  the  fur 
product. 

3.  Setting  forth,  on  labels  attached  to 
fur  products,  the  name  or  names  of  any 
animal  or  animals  other  than  the  name 
or  names  provided  for  in  paragraph  A 
(2)  (a)  above. 

4.  Setting  forth  on  labels  attached  to 
fur  products:  - 

(a)  Required  information  in  abbrevi¬ 
ated  form; 

(b)  Non-required  information  min¬ 
gled  with  required  information; 

(c)  Required  information  in  hand¬ 
writing  ; 

(d)  Required  information  in  a  se¬ 
quence  different  from  that  required  by 
Rule  30  (a)  of  the  rules  and  regulations 
(§  301.30  (a)). 

5.  Failure  to  show  on  labels  attached 
to  fur  products:  An  item  number  or 
mark  assigned  to  fur  products  in  viola¬ 
tion  of  Rule  40  (a)  of  the  rules  and  reg¬ 
ulations  (§  301.40  (a)). 

6.  Failure  to  affix  labels  in  a  conspic¬ 
uous  place  on  fur  products  in  violation 
of  Rule  27  of  the  rules  and  regulations 

.  (§  301.2TL. _ 

B.  Falsely  or  deceptively  invoicing  fur 
products  by : 

1.  Failing  to  furnish  invoices  to  pur¬ 
chasers  of  fur  products  showing: 

(a)  The  name  or  names  of  the  animal 
or  animals  producing  the  fur  or  furs 
contained  in  the  fur  product  as  set  forth 
in  the  Fur  Products  Name  Guide  and  as 
prescribed  under  the  rules  and  regula¬ 
tions; 

(b)  That  the  fur  product  contains  or 
is  composed  of  bleached,  dyed,  or  artifi¬ 
cially  colored  fur,  when  such  is  a  fact; 

(c)  That  the  fur  product  is  composed 
in  whole  or  in  substantial  part  of  paws, 
tails  or  flanks,  when  such  is  a  fact; 

(d)  The  name  and  address  of  the  per^ 
son  issuing  such  invoices ; 

(e)  The  name  of  the  country  of  origin 
of  any  imported  furs  contained  in  the 
fur  product. 

2.  Setting  forth  required  information 
in  abbreviated  form. 

C.  Falsely  or  deceptively  advertising 
fur  products,  through  the  use  of  any  ad¬ 
vertisement,  representation,  public  an¬ 
nouncement  or  notice  which  is  intended 
to  aid,  promote  or  assist,  directly  or  indi¬ 
rectly,  in  the  sale  or  offering  for  sale  of 
fur  products,  and  which : 

1.  Fails  to  disclose: 

(a)  The  name  or  names  of  the  animal 
or  animals  producing  the  fur  or  furs  con¬ 
tained  in  the  fur  products  as  set  forth  in 
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the  Fur  Products  Name  Guide  and  as 
prescribed  under  the  Rules  and  Regula¬ 
tions  ; 

(b)  That  the  fur  products  contain  or 
are  composed  of  bleached,  dyed,  or  other¬ 
wise  artificially  colored  fur,  when  such 
is  a  fact ) 

(c)  The  name  of  the  country  of  origin 
of  imported  furs  contained  in  fur  prod¬ 
ucts  or  the  statement  permitted  by  Rule 
38  (b)  of  the  regulations  (§  301.38  (b)) 
if  applicable. 

2.  Makes  use  of  comparative  prices  or 
percentage  saving  claims  unless  such 
compared  prices  or  claims  are  based  upon 
the  current  market  value  of  the  fur 
product  or  upon  a  bona  fide  compared 
price  at  a  designated  time. 

3.  Represents  directly  or  by  implica¬ 
tion:  (a)  That  respondents’ regular  price 
of  any  fur  product  is  any  amount  which 
is  in  excess  of  the  price  at  which  the  re¬ 
spondents  have  regularly  or  customarily 
sold  or  offered  for  sale  in  good  faith  fur 
products  of  like  grade  and  quality  in  the 
recent  regular  course  of  their  business; 

(b)  That  fur  products  are  of  a  certain 
value  or  quality  unless  such  representa¬ 
tions  or  claims  are  true  in  fact; 

(c)  That  any  such  product  is  of  a 
higher  grade,  quality,  or  value  than  is  the 
fact,  by  means  of  illustrations  or  depic¬ 
tions  of  higher  priced  or  more  valuable 
products  than  those  actually  available 
for  sale  at  the  advertised  selling  price; 

(d)  That  any  of  such  products  are: 

1.  Manufactured  by  respondents  when 
in  truth  and  in  fact  said  fur  products  are 
not  so  manufactured; 

2.  Unique  or  otherwise  unavailable  to 
purchasers  when  in  truth  and  in  fact 
similar  fur  products  of  like  grade  and 
quality  can  be  purchased  from  reputable 
retail  outlets; 

3.  Composed  of  furs  from  pedigreed 
animals  when  in  truth  and  in  fact  such 
claims  and  representations  are  untrue 
and  false ; 

4.  That  fur  products  are  not  being 
carried  over  from  season  to  season  when 
in  truth  and  in  fact  such  claims  and 
representations  are  untrue  and  false. 

It  is  further  ordered,  That  the  com¬ 
plaint  as  to  respondent  Minerva  M.  Melt- 
zer  individually  and  as  an  officer  of 
respondents  Evans  Fur  Company  and 
Evans  Apparel  Company,  be  and  hereby 
is  dismissed. 

By  “Decision  of  the  Commission”,  etc., 
report  of  compliance  was  required  as 
follows: 

It  is  ordered.  That  respondents  Evans 
Fur  Company,  a  corporation,  Evans  Ap¬ 
parel  Company,  a  corporation,  Abraham 
L.  Meltzer,  and  Herman  H.  Meltzer,  in¬ 
dividually  and  as  officers  of  said  corpora¬ 
tions,  shall  within  sixty  (60)  days  after 
service  upon  them  of  this  order,  file  with 
the  Commission  a  report  in  writing  set¬ 
ting  forth  in  detail  the  manner  and  form 
in  which  they  have  complied  with  the 
order  to  cease  and  desist. 

Issued:  September  7, 1956. 

By  the  Commission. 

[seal]  Robert  M.  Parrish, 

Secretary. 

[F.  R.  Doc.  56-77C6;  Filed,  Sept.  7,  1956; 
8:48  a.  m.] 


TITLE  26 — INTERNAL  REVENUE, 
1954 

Chapter  I — Internal  Revenue  Service) 
Department  of  the  Treasury 

Subchapter  A — Income  Tax 

[T.  D.  6203] 

Part  I — Income  Tax  ;  Taxable  Years 
Beginning  After  December  31, 1953 

PENSION,  PROFIT  SHARING,  STOCK  BONUS 
AND  ANNUITY  PLANS 

On  September  1,  1955,  notice  of  pro 
posed  rule  making  regarding  the  regula 
tions  under  sections  401  to  404,  in¬ 
clusive,  of  the  Internal  Revenue  Code  of 
1954,  was  published  in  the  Federal 
Register  (20  F.  R.  6455).  After  con¬ 
sideration  of  all  such  relevant  matter 
as  was  presented  by  interested  persons 
regarding  the  rules  proposed,  such  regu¬ 
lations  are  hereby  prescribed  subject  to 
the  following  changes.  Such  regulations 
are  applicable  for  taxable  years  begin¬ 
ning  after  December  31,  1953,  and  end¬ 
ing  after  August  16,  1954,  except  where 
otherwise  provided. 

Paragraph  1.  Section  1.401  is  changed 
by  striking  the  word  “excluded”  from  the 
first  sentence  of  section  401  (a)  (5)  and 
inserting  in  lieu  thereof  the  word  “ex¬ 
cludes”. 

Par.  2.  Section  1.401-1  is  changed  in 
the  following  respects: 

(A)  By  striking  the  word  “share”  from 
paragraph  (a)  (2)  (ii)  and  from  the 
second  sentence  of  paragraph  (a)  (2) 
(iii)  thereof  and  inserting  la  lieu  thereof 
in  both  places  the  word  “participate”. 

(B)  By  inserting  at  the  end  of  para¬ 
graph  (b)  (1)  (i)  the  following:  “A  pen¬ 
sion  plan  may  provide  for  the  payment 
of  a  pension  due  to  disability  and  may 
also  provide  for  the  payment  of  inci¬ 
dental  death  benefits  through  insurance 
or  otherwise.  However,  a  plan  is  not  a 
pension  plan  if  it  provides  for  the  pay¬ 
ment  of  benefits  not  customarily  in¬ 
cluded  in  a  pension  plan  such  as  layoff 
benefits  or  benefits  for  sickness,  accident, 
hospitalization,  or  medical  expenses.” 

(C)  By  inserting  in  the  second  sen¬ 
tence  of  paragraph  (b)  (1)  (ii)  thereof 
the  word  “layoff,”  immediately  before 
the  word  “illness”. 

(D)  By  inserting  at  the  end  of  para¬ 
graph  (b)  (1)  (ii)  thereof  the  following: 
“A  profit-sharing  plan  within  the  mean¬ 
ing  of  section  401  is  primarily  a  plan  of 
deferred  compensation,  but  the  amounts 
allocated  to  the  account  of  a  participant 
may  be  used  to  provide  for  him  or  his 
family  incidental  life  or  accident  or 
health  insurance.” 

(E)  By  striking  subdivision  (iv)  from 
paragraph  (b)  (1)  thereof  and  redesig¬ 
nating  subdivision  (v)  as  (iv). 

(F)  By  inserting  after  the  fourth  sen¬ 
tence  of  paragraph  (b)  (2)  thereof  the 
following:  “In  the  case  of  a  profit-shar¬ 
ing  plan,  it  is  not  necessary  that  the  em¬ 
ployer  contribute  every  year  or  that  he 
contribute  the  same  amount  or  contri¬ 
bute  in  accordance  with  the  same  ratio 
every  year.  However,  merely  making  a 
single  or  occasional  contribution  out  of 
profits  for  employees  does  not  establish 
a  plan  of  profit  sharing.  To  be  a  profit- 


sharing  plan,  there  must  be  recurring 
and  substantial  contributions  out  of 
profits  for  the  employees.” 

(G)  Ey  revising  the  eighth  sentence 
of  paragraph  (b)  (3)  thereof  to  read  as 
follows:  “The  law  is  concerned  not  only 
with  the  form  of  a  plan  but  also  with  its 
effects  in  operation.” 

(H)  By  revising  paragraph  (b)  (5) 
(ii)  thereof  to  read  as  follows: 

(ii)  Where  the  trust  funds  are  invest¬ 
ed  in  stock  or  securities  of,  or  loaned  to, 
the  employer  or  other  person  described 
in  section  503  (c) ,  full  disclosure  must  be 
made  of  the  reasons  for  such  arrange¬ 
ment  and  the  conditions  under  which 
such  investments  are  made  in  order  that 
a  determination  may  be  made  whether 
the  trust  serves  any  purpose  other  than 
constituting  part  of  a  plan  for  the  ex¬ 
clusive  benefit  of  employees.  The  trustee 
shall  report  any  of  such  investments  on 
the  return  which  under  section  6033  it 
is  required  to  file  and  shall  with  respect 
to  any  such  investment  furnish  the  in¬ 
formation  required  by  such  return.  See 
§  1.6033-1. 

(I)  By  revising  paragraph  (d)  thereof 
to  read  as  follows: 

(d)  Plan  of  several  employers.  A 
trust  forming  part  of  a  plan  of  several 
employers  for  their  employees  will  be 
qualified  if  all  the  requirements  are 
otherwise  satisfied. 

(J)  By  revising  paragraph  (e)  thereof 
to  read  as  follows: 

(e)  Returns.  A  trust  which  qualifies 
under  section  401  (a)  and  which  is  ex¬ 
empt  under  section  501  (a)  must  file  a 
return  in  accordance  with  section  6033 
and  the  regulations  thereunder.  See 
§  1.6033-1.  In  case  such  a  trust  realizes 
any  unrelated  business  taxable  income, 
as  defined  in  section  512,  such  trust  is 
also  required  to  file  a  return  with  respect 
to  such  income.  See  §  1.6012-2. 

Par.  3.  Section  1.401-3  is  changed  in 
the  following  respects: 

(A)  Ey  redesignating  paragraphs  (c), 
(d),  (e),  and  (f)  thereof  as  paragraphs 
(d),  (e),  (f),  and  (g)  respectively,  and 
by  inserting  the  following  new  paragraph 
(c)  immediately  after  paragraph  (b) 
thereof : 

(c)  Since,  for  the  purpose  of  section 
401,  a  profit-sharing  plan  is  a  plan  which 
provides  for  distributing  the  funds  ac¬ 
cumulated  under  the  plan  after  a  fixed 
number  of  years,  the  attainment  of  a 
stated  age,  or  upon  the  prior  occurrence 
of  some  event  such  as  illness,  disability, 
retirement,  death,  layoff,  or  severance 
of  employment,  employees  who  receive 
the  amounts  allocated  to  their  accounts 
before  the  expiration  of  such  a  period 
of  time  or  the  occurrence  of  such  a  con¬ 
tingency  shall  not  be  considered  covered 
by  a  profit-sharing  plan  in  determining 
whether  the  plan  meets  the  coverage  re¬ 
quirements  of  section  401  (a)  (3)  (A) 
and  (B).  Thus,  in  case  a  plan  permits 
employees  to  receive  immediately  the 
amounts  allocated  to  their  accounts,  or 
to  have  such  amounts  paid  to  a  profit- 
sharing  plan  for  them,  the  employees 
who  receive  the  shares  immediately  shall 
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not,  for  the  purpose  of  section  401,  be 
considered  covered  by  a  profit-sharing 
plan. 

(B)  By  inserting  immediately  before 
the  period  in  the  second  sentence  of 
paragraph  (e)  (2)  thereof  the  follow¬ 
ing:  “and  the  Social  Security  Amend¬ 
ments  of  1956”. 

(C)  By  striking  “1955”  from  the  third 
sentence  of  paragraph  (e)  (2)  thereof 
and  inserting  in  lieu  thereof  “1956”. 

(D)  By  revising  paragraph  (e)  (2) 
(vi)  thereof  to  read  as  follows: 

(vi)  Benefits  payable  in  case  of  re¬ 
tirement  or  severance  of  employment 
before  normal  retirement  age  cannot 
exceed  the  actuarial  equivalent  of  that 
proportion  of  the  maximum  normal  re¬ 
tirement  benefits,  which  might  be  pro¬ 
vided  in  accordance  with  subdivisions 

(1)  through  (v)  of  this  subparagraph, 
earned  to  the  date  of  actual  retirement 
or  severance,  where  such  proportion  is 
determined  by  the  ratio  that  the  actual 
number  of  years  of  service  of  the  em¬ 
ployee  at  retirement  or  severance  bears 
to  the  total  number  of  years  of  service 
he  would  have  had  if  he  had  remained 
in  service  until  normal  retirement  age. 

(E)  By  revising  the  phrase  “benefits 
on  contributions”  in  the  second  sentence 
of  the  flush  material  in  paragraph  (e) 

(2)  thereof  to  read  “benefits  or  contri¬ 
butions”. 

(F)  By  Inserting  immediately  after 
the  second  sentence  of  the  flush  mate¬ 
rial  in  paragraph  (e)  (2)  thereof  the 
following:  “In  the  case  of  a  profit-shar¬ 
ing  or  stock  bonus  plan  which  is  limited 
to  employees  whose  compensation  is  in 
excess  of  a  stated  level,  or  which  bases 
contributions  on  compensation  in  excess 
of  a  stated  level,  similar  principles  will 
govern  in  determining  whether  the  plan 
is  discriminatory,  provided  that  the  em¬ 
ployer  does  not  also  have  in  existence  a 
pension  or  annuity  plan  which  is  inte¬ 
grated  with  old-age  and  survivor  insur¬ 
ance  benefits  and  which  provides  for 
employer  contributions  or  benefits  based 
upon  all  or  part  of  the  same  compensa¬ 
tion  considered  under  the  profit-sharing 
or  stock  bonus  plan.” 

Par.  4.  Section  1.401-4  is  changed  in 
the  following  respects: 

(A)  Subdivision  (ii)  of  paragraph  (a) 
(1)  thereof  is  redesignated  (iii),  and  the 
following  new  subdivision  (ii)  is  inserted 
immediately  after  paragraph  (a)  (1) 

(i)  thereof: 

(ii)  Since,  for  the  purpose  of  section 
401,  a  profit-sharing  plan  is  a  plan 
which  provides  for  distributing  the 
funds  accumulated  under  the  plan  after 
a  fixed  number  of  years,  the  attainment 
of  a  stated  age,  or  upon  the  prior  occur¬ 
rence  of  some  event  such  as  illness,  dis¬ 
ability,  retirement,  death,  layoff,  or 
severance  of  employment,  any  amount 
allocated  to  an  employee  which  is  with¬ 
drawn  before  the  expiration  of  such  a 
period  of  time  or  the  occurrence  of  such  a 
contingency  shall  not  be  considered  in 
determining  whether  the  contributions 
under  the  plan  discriminate  in  favor  of 
officers,  shareholders,  employees  whoso 
principal  duties  consist  in  supervising 
the  work  of  other  employees,  or  highly 
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compensated  employees.  Thus,  in  case 
a  plan  permits  employees  to  receive  im¬ 
mediately  the  whole  or  any  part  of  the 
amounts  allocated  to  their  accounts,  or 
to  have  the  whole  or  any  part  of  such 
amounts  paid  to  a  profit-sharing  plan 
for  them,  any  amounts  which  are  re¬ 
ceived  immediately  shall  not,  for  the 
purpose  of  section  401,  be  considered 
contributed  to  a  profit-sharing  plan. 

(B)  By  revising  the  last  sentence  of 

paragraph  (a)  (1)  (iii)  to  read  as 

follows:  “With  respect  to  forfeitures  in 
a  pension  plan,  see  §  1.401-1  (b)  (1)  (i).” 

(C)  By  striking  from  the  second  sen¬ 
tence  of  paragraph  (a)  (2)  (iii)  thereof 
the  words  “a  distribution”  and  inserting 
in  lieu  thereof  the  words  “an  allocation”. 

Par.  5.  Section  1.402  (a)-l  is  changed 
in  the  following  respects: 

(A)  By  inserting  at  the  end  of  para¬ 
graph  (a)  (1)  (ii)  thereof  the  following : 
“Furthermore,  the  exclusion  provided  by 
section  105  (d)  is  applicable  to  a  dis¬ 
tribution  from  a  trust  described  in  sec¬ 
tion  401  (a)  and  exempt  under  section 
501  (a)  if  such  distribution  constitutes 

-wages  or  payments  in  lieu  of  wages  for 
a  period  during  which  an  employee  is 
absent  from  work  on  account  of  a  per¬ 
sonal  injury  or  sickness  (see  section  105 
and  the  regulations  thereunder).” 

(B)  By  redesignating  subdivisions 
(iii)  and  (iv)  of  paragraph  (a)  (1) 
thereof  as  (iv)  and  (v)  respectively,  and 
inserting  the  following  new  subdivision 
(iii)  immediately  after  paragraph  (a) 
(1)  (ii)  thereof: 

(iii)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  distribution  of 
property  by  a  trust  described  in  section 
401  (a)  and  exempt  under  section  501 
(a)  shall  be  taken  into  account  by  the 
distributee  at  its  fair  market  value.  For 
example,  where  a  United  States  savings 
bond  which  was  purchased  by  a  trustee 
in  its  own  name  later  is  distributed  by 
such  trust,  it  shall  be  taken  into  account- 
at  its  redemption  value  at  the  time  of 
distribution  and  such  redemption  value 
shall  be  the  distributee’s  basis  for  the 
bond  for  the  purpose  of  determining  the 
extent  to  which  income  is  realized  upon 
its  ultimate  redemption. 

(C)  By  revising  the  second  sentence 
of  paragraph  (a)  (2)  thereof  to  read  as 
follows:  “If,  however,  the  contract  dis¬ 
tributed  by  such  an  exempt  trust  is  a 
retirement  income,  endowment,  or  other 
life  insurance  contract  and  is  distributed 
after  October  26,  1956,  the  entire  cash 
value  of  such  contract  at  the  time  of  dis¬ 
tribution  must  be  included  in  the  dis¬ 
tributee’s  income  in  accordance  with  the 
provisions  of  section  402  (a),  except  to 
the  extent  that,  within  60  days  after  the 
distribution  of  such  contract,  all  or  any 
portion  of  such  value  is  irrevocably  con¬ 
verted  into  a  contract  under  which  no 
part  of  any  proceeds  payable  on  death 
at  any  time  would  be  excludable  under 
section  101  (a)  (relating  to  life  insur¬ 
ance  proceeds).” 

(D)  By  revising  subparagraphs  (3), 
(4),  (5),  and  (6)  of  paragraph  (a)  there¬ 
of  to  read  as  follows: 

(3)  (i)  If  a  trust  described  in  section 
401  (a)  and  exempt  under  section  501 
(a)  purchases  under  the  plan  retirement 


Income,  endowment,  or  other  contracts 
providing  life  insurance  protection,  pay¬ 
able  upon  the  death  of  the  employee 
participants,  and  either — 

(a)  The  proceeds  of  such  life  insur¬ 
ance  are  payable  to  a  beneficiary  of  the 
employee  participant,  other  than  the 
trust,  or 

(b)  In  case  such  proceeds  are  payable 
to  the  trust,  by  the  terms  of  the  plan  the 
trustee  is  required  to  pay  over  all  of  such 
proceeds  to  a  beneficiary  of  the  employee 
participant, 

then,  the  portion  of  the  premiums  paid 
for  the  life  insurance  protection  provided 
under  such  contracts  from  either  the 
contributions  of  the  employer  or  earn¬ 
ings  of  the  trust  will  constitute  income 
to  the  employee  for  the  year  or  years  in 
which  the  contributions  or  earnings  are 
applied  toward  the  purchase  of  such  life 
insurance.  If  the  amount  payable  upon 
death  at  any  time  during  the  year  ex¬ 
ceeds  the  cash  value  of  the  insurance 
policy  at  the  end  of  the  year,  the  entire 
amount  of  such  excess  will  be  considered 
current  life  insurance  protection.  The 
cost  of  such  insurance  will  be  considered 
to  be  a  reasonable  net  premium  cost,  as 
determined  by  the  Commissioner,  for 
such  amount  for  the  appropriate  period. 
The  amount  thus  to  be  included  in  the 
gross  income  of  the  employee  under  this 
subdivision  shall  be  considered  as  pre¬ 
miums  or  other  consideration  paid  or 
contributed  by  the  employee  only  with 
respect  to  any  benefits  attributable  to  the 
contract  providing  the  life  insurance  pro¬ 
tection. 

(ii)  The  determination  of  the  cost  of 
life  insurance  protection  may  be  illus¬ 
trated  by  the  following  example: 

Example.  A  policy  purchased  under  a  qual¬ 
ified  plan  for  an  employee  provides  an  an¬ 
nuity  of  $100  per  month  upon  retirement  at 
age  65,  with  a  minimum  death  benefit  of 
$10,000.  The  insurance  payable  if  death  oc¬ 
curred  in  the  first  year  would  be  $10,000. 
The  cash  value  at  the  end  of  the  first  year 
is  0.  The  net  insurance  is  therefore  $10,000 
minutes  0,  or  $10,000.  Assuming  that  the 
Commissioner  has  determined  that  a  rea¬ 
sonable  net  premium  for  the  employee’s 
age  is  $5.85  per  $1,000,  the  premium  for 
$10,000  of  life  insurance  is  therefore  $58.50, 
and  this  is  the  amount  to  be  reported  as 
income  by  the  employee  for  the  year.  The 
balance  of  the  premium  is  the  amount  con¬ 
tributed  for  the  annuity,  which  is  not  tax¬ 
able  to  the  employee  under  a  plan  meeting 
the  requirements  of  section  401  (a),  except 
as  provided  under  section  402  (a).  Assum¬ 
ing  that  the  cash  value  at  the  end  of  the 
second  year  is  $500,  the  net  insurance  would 
then  be  $9,500  for  the  second  year.  With  a 
net  1-year  term  rate  of  $6.30  for  the  em¬ 
ployee’s  age  in  the  second  year,  the  amount 
to  be  reported  as  income  to  the  employee 
would  be  $59.85. 

(iii)  This  subparagraph  shall  not  ap¬ 
ply  if  the  trust  has  a  right  under  any 
circumstances  to  retain  any  part  of  the 
proceeds  of  the  life  insurance  contract. 
But  see  subparagraph  (4)  (iv)  of  this 
paragraph  relating  to  the  taxability  of 
the  distribution  of  such  proceeds  to  a 
beneficiary. 

(4)  (i)  In  case  a  trust  described  in 
section  401  (a)  and  exempt  under  sec¬ 
tion  501  (a)  either — 

(a)  Has  purchased  a  retirement  in¬ 
come,  endowment,  or  other'life  insurance 
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contract,  and  the  employee  either  paid 
the  cost  of  the  insurance  or  was  taxable 
on  the  cost  of  the  insurance  under  sub- 
paragraph  (3)  of  this  paragraph,  or 

(b)  Has  purchased  an  annuity  con¬ 
tract,  the  amounts  payable  under  any 
such  contract  by  reason  of  the  death  of 
the  employee  are  taxable  under  the  rules 
of  subdivision  (ii)  of  this  subparagraph, 
except  in  the  case  of  a  joint  and  sur¬ 
vivor  annuity. 

(ii)  (a)  In  the  case  of  an  annuity 
contract,  the  death  benefit  is  the  accu¬ 
mulation  of  the  premiums  (plus  earnings 
thereon)  which  is  intended  to  fund  pen¬ 
sion  or  other  deferred  benefits  under  a 
pension  or  profit-sharing  plan.  Such 
death  benefits  are  not  in  the  nature  of 
life  insurance  and  are  not  excludable 
from  gross  income  under  section  101  (a) . 

(b)  In  the  case  of  a  retirement  income, 
endowment,  or  other  life  insurance  con¬ 
tract  under  which  there  is  a  reserve  e  3- 
cumulation  which  is  intended  to  fund 
pension  or  other  deferred  benefits  under 
a  pension  or  profit-sharing  plan,  such 
reserve  accumulation  constitutes  the 
source  of  the  cash  value  of  the  contract 
and  approximates  the  amount  of  such 
cash  value.  The  portion  of  the  proceeds 
paid  upon  the  death  of  the  insured  em¬ 
ployee  which  is  equal  to  the  cash  value 
immediately  before  death  is  not  exclud¬ 
able  from  gross  income  under  section 
101  (a) .  The  remaining  portion,  if  any, 
of  the  proceeds  paid  to  the  beneficiary  by 
reason  of  the  death  of  the  insured  em¬ 
ployee — that  is,  the  amount  in  excess  of 
the  cash  value — constitutes  current  in¬ 
surance  protection  and  is  excludable 
under  section  101  (a) . 

(c)  The  death  benefit  under  an  annu¬ 
ity  contract,  or  the  portion  of  the  death 
proceeds  under  a  retirement  income,  en¬ 
dowment,  or  other  life  insurance  contract 
which  is  equal  to  the  cash  value  of  the 
contract  immediately  before  death,  con¬ 
stitutes  a  distribution  from  the  trust 
consisting  in  whole  or  in  part  of  deferred 
compensation  and  is  taxable  to  the  bene¬ 
ficiary  in  accordance  with  section  402  (a) 
and  the  provisions  of  this  paragraph,  ex¬ 
cept  to  the  extent  that  the  limited  exclu¬ 
sion  from  income  provided  in  section 
101  (b)  is  applicable. 

( d )  In  the  case  of  a  retirement  in¬ 
come,  endowment,  or  other  life  insurance 
contract  under  which  the  benefits  are 
paid  at  a  date  or  dates  later  than  the 
death  of  the  employee,  section  101  (d) 
is  applicable  only  to  the  portion  of  the 
benefits  which  is  attributable  to  the 
amount  excludable  under  section  101  (a) . 
The  portion  of  such  benefits  which  is 
attributable  to  the  cash  value  of  the  con¬ 
tract  immediately  before  death  is  tax¬ 
able  under  section  72  (relating  to  annui¬ 
ties),  and  in  such  case,  any  amount 
excludable  under  section  101  (b)  is 
treated  as  additional  consideration  paid 
by  the  employee  in  accordance  with  sec¬ 
tion  101  (b)  (2)  (D). 

(iii)  The  application  of  the  rules  under 
subdivision  (ii)  of  this  subparagraph 
with  respect  to  the  taxability  of  proceeds 
of  a  retirement  income,  endowment,  or 
other  life  insurance  contract  paid  by 
reason  of  the  death  of  an  insured  em¬ 
ployee  who  has  paid  no  contributions 
under  the  plan  is  illustrated  by  the  fol¬ 
lowing  examples: 


Example  ( 1 ). 

Total  face  amount  of  the  contract 
payable  In  a  lump-sum  at  time 

of  death . $25,000 

Cash  value  of  the  contract  Imme¬ 
diately  before  death _ _ .....  11, 000 


Excess  over  cash  value,  excludable 
under  section  101  (a)  _ _  14, 000 


Cash  value  subject  to  limited  exclu¬ 
sion  under  section  101  (b) _  11,000 

Excludable  under  section  101  (b) 
(assuming  that  there  is  no  other 
death  benefit  paid  by  or  on  behalf 
of  any  employer  with  respect  to 
the  employee) _  6,000 


Balance  taxable  in  accordance  with 
section  402  (a)  (2)  (assuming  a 
total  distribution  in  one  taxable 
year  of  the  distributee) _  6,  000 


Portion  of  premiums  taxed  to  em¬ 


ployee  under  the  provisions  of 
subparagraph  (3)  of  this  para¬ 
graph  and  considered  as  contribu¬ 
tions  of  the  employee _ _  940 


Balance  taxable  as  long-term  capi¬ 
tal  gain _ _ _  6,060 


Example  (2).  The  facts  are  the  same  as  in 
example  (1),  except  that  the  contract  pro¬ 
vides  that  the  beneficiary  may  elect  within 
60  days  after  the  death  of  the  employee 
either  to  take  the  $25,000  or  to  receive  10 
annual  Installments  of  $3,000  each,  and  the 
beneficiary  elects  to  receive  the  10  install¬ 
ments.  In  addition,  the  employee’s  rights 
to  the  cash  value  immediately  before  his 
death  were  forfeitable  at  least  to  the  extent 
of  $6,000.  Section  101  (d)  is  applicable  to 
the  amount  excludable  under  section  101  (a) , 
that  is,  $14,000.  The  portion  of  each  an¬ 
nual  Installment  of  $3,000  which  is  attrib¬ 
utable  to  this  $14,000  is  determined  by 
allocating  each  installment  in  accordance 
with  the  ratio  which  this  $14,000  bears  to 
the  total  amount  which  was  payable  at 
death  ($25,000).  Accordingly,  the  portion 
of  each  annual  installment  which  is  subject 
to  section  101  (d)  is  $1,680  (itf>5  of  $3,000), 
of  which,  $1,400  (iio  of  $14,000)  is  excludable 
under  section  101  (a),  and  the  remaining 
$280  is  includible  in  the  gross  Income  of  the 
beneficiary.  However,  if  the  beneficiary  is 
a  surviving  spouse  as  defined  in  section  101 
(d)  (3),  the  exclusion  provided  by  section 
101  (d)  (1)  (B)  is  applicable  to  such  $280. 
The  remaining  portion  of  each  annual  $3,000 
Installment,  $1,320,  is  attributable  to  the 
cash  value  of  the  contract  and  is  treated 
under  section  72,  as  follows: 


Amount  actually  contributed  by  the 

employee _  00 

Amount  considered  contributed  by 
employee  by  reason  of  section 

101  (b) .  $5,000 

Portion  of  premiums  taxed  to  em¬ 
ployee  under  the  provisions  of  sub- 
paragraph  (3)  of  this  paragraph 
and  considered  as  contributions  of 
the  employee _  940 


Investment  in  the  contract _  5,  940 

Expected  return,  10  x  $1,320 _ _  13, 200 

Exclusion  ratio,  $5,940 -i- $13, 200 _  .45 

Annual  exclusion  .45  X  $1,320 _ _  694 


Accordingly,  $594  of  the  $1,820  portion  of 
each  annual  Installment  is  excludable  each 
year  under  section  72,  and  the  remaining 
$726  is  Includible.  Thus,  if  the  beneficiary 
is  not  a  surviving  spouse,  a  total  of  $1,006 
($280  plus  $726)  of  each  annual  $3,000  in¬ 
stallment  is  Includible  in  Income  each  year. 
If  the  beneficiary  is  a  surviving  spouse,  and 
can  exclude  all  of  the  $280  under  section 
101  (d)  (1)  (B),  the  amount  includible  in 
gross  income  each  year  Is  $726  of  each  an¬ 
nual  $3,000  Installments. 


(iv)  If  an  employee  neither  paid  the 
total  cost  of  the  life  insurance  protection 
provided  under  a  retirement  income 
endowment,  or  other  life  insurance  con¬ 
tract,  nor  was  taxable  under  subpara¬ 
graph  (3)  of  this  paragraph  with  respect 
thereto,  no  part  of  the  proceeds  of  such 
a  contract  which  are  paid  to  the  bene- 
(flciaries  of  the  employee  as  a  death  bene¬ 
fit  is  excludable  under  section  101  (a). 
The  entire  distribution  is  taxable  to  the 
beneficiaries  under  section  402  (a)  ex¬ 
cept  to  the  extent  that  a  limited  ex¬ 
clusion  may  be  allowable  under  section 
101  (b). 

(5)  If  pension  or  annuity  payments  or 
other  benefits  are  paid  or  made  available 
to  the  beneficiary  of  a  deceased  employee 
or  a  deceased  retired  employee  by  a 
trust  described  in  section  401  (a)  which 
is  exempt  under  section  501  (a),  such 
amounts  are  taxable  in  accordance  with 
the  rules  of  section  402  (a)  and  this  sec¬ 
tion.  In  case  such  amounts  are  taxable 
under  section  72,  the  “investment  in  the 
contract”  shall  be  determined  by  refer¬ 
ence  to  the  amount  contributed  by  the 
employee  and  by  applying  the  rules  of 
sections  72  (c),  72  (f),  101  (b)  (2)  (D), 
and  subparagraph  (3)  of  this  paragraph. 
In  case  the  amounts  paid  to,  or  includ¬ 
ible  in  the  gross  income  of,  the  bene¬ 
ficiaries  of  the  deceased  employee  or 
deceased  retired  employee  constitute  a 
distribution  to  which  subparagraph  (6) 
of  this  paragraph  is  applicable,  the  ex¬ 
tent  to  which  the  distribution  is  tax¬ 
able  is  determined  by  reference  to  the 
contributions  of  the  employee,  by  refer¬ 
ence  to  any  prior  distributions  which 
were  excludable  from  gross  income  as  a 
return  of  employee  contributions,  and  by 
applying  the  rules  of  sections  72  (f ) ,  101 
(b),  and  subparagraph  (3)  of  this  para¬ 
graph. 

(6)  (i)  If  the  total  distributions  pay¬ 
able  with  respect  to  any  employee  under 
a  trust  described  in  section  401  (a)  which 
in  the  year  of  distribution  is  exempt 
under  section  501  (a)  are  paid  to,  or  in¬ 
cludible  in  the  gross  income  of,  the  dis¬ 
tributee  within  one  taxable  year  of  the 
distributee  on  account  of  the  employee’s 
death  Qr  other  separation  from  the  serv¬ 
ice,  or  death  after  such  separation  from 
service,  the  amount  of  such  distribution, 
to  the  extent  it  exceeds  the  net  amount 
contributed  by  the  employee,  shall  be 
considered  a  gain  from  the  sale  or  ex¬ 
change  of  a  capital  asset  held  for  more 
than  six  months.  The  total  distributions 
payable  are  includible  in  the  gross  in¬ 
come  of  the  distributee  within  one  tax¬ 
able  year  if  they  are  made  available  to 
such  distributee  and  the  distributee  fails 
to  make  a  timely  election  under  section 
72  (h)  to  receive  an  annuity  in  lieu  of 
such  total  distributions.  For  rules  re¬ 
lating  to  the  treatment  of  such  total 
distributions  in  the  case  of  a  nonresident 
alien  individual,  see  sections  871  and 
1441  and  the  regulations  thereunder. 
The  “net  amount  contributed  by  the  em¬ 
ployee”  is  the  amount  actually  contrib¬ 
uted  by  the  employee  plus  any  amounts 
considered  to  be  contributed  by  the  em¬ 
ployee  under  the  rules  of  sections  72 
(f),  101  (b),  and  subparagraph  (3)  of 
this  paragraph,  reduced  by  any  amounts 
theretofore  distributed  to  him  which 
were  excludable  from  gross  income  as  a 
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return  of  employee  contributions.  See, 
however,  paragraph  (b)  of  this  section 
for  rules  relating  to  the  exclusion  of 
amounts  representing  net  unrealized  ap¬ 
preciation  in  the  value  of  securities  of 
the  employer  corporation. 

(ii)  The  term  “total  distributions  pay¬ 
able”  means  the  balance  to  the  credit  of 
an  employee  which  becomes  payable  to 
a  distributee  on  account  of  the  em¬ 
ployee’s  death  or  other  separation  from 
the  service  or  on  account  of  his  death 
after  separation  from  the  service.  Thus, 
distributions  made  before  a  total  dis¬ 
tribution  (for  example,  annuity  pay¬ 
ments  received  by  the  employee  after 
retirement^  will  not  defeat  application 
of  the  capital  gains  treatment  with  re¬ 
spect  to  the  total  distributions  received 
by  a  beneficiary  upon  the  death  of  the 
employee  after  retirement.  However,  a 
distribution  on  separation  from  service 
will  not  receive  capital  gains  treatment 
unless  it  constitutes  the  total  amount  in 
the  employee’s  account  at  the  time  of 
his  separation  from  service.  If  the  total 
amount  in  the  employee’s  account  at 
the  time  of  his  death  or  other  separation 
from  the  service  or  death  after  separa¬ 
tion  from  the  service  is  paid  or  includi¬ 
ble  in  the  gross  income  of  the  distributee 
within  one  taxable  year  of  the  distribu¬ 
tee,  such  amount  is  entitled  to  the  capi¬ 
tal  gains  treatment  notwithstanding 
that  in  a  later  taxable  year  an  additional 
amount,  attributable  to  the  last  year 
of  service,  is  credited  to  the  account  of 
the  employee  and  distributed. 

(iii)  If  an  employee  retires  and  com¬ 
mences  to  receive  an  annuity  but  subse¬ 
quently,  in  some  succeeding  taxable 
year,  is  paid  a  lump  sum  in  settlement 
of  all  future  annuity  payments,  the  capi¬ 
tal  gains  treatment  does  not  apply  to 
such  lump  sum  settlement  paid  during 
the  lifetime  of  the  employee  since  it  is 
not  a  payment  on  account  of  separation 
from  the  service,  or  death  after  separa¬ 
tion,  but  is  on  account  of  the  settlement 
of  future  annuity  payments. 

(iv)  If  the  “total  distributions  pay¬ 
able”  are  paid  or  includible  in  the  gross 
income  of  several  distributees  within  one 
taxable  year  on  account  of  the  em¬ 
ployee’s  death  or  other  separation  from 
the  service  or  on  account  of  his  death 
after  separation  from  the  service,  the 
capital  gains  treatment  is  applicable. 
The  total  distributions  payable  are  paid 
within  one  taxable  year  of  the  dis¬ 
tributees  when,  for  example,  a  portion  of 
such  total  is  distributed  in  cash  to  one 
distributee  and  the  balance  is  used  to 
purchase  an  annuity  contract  which  is 
distributed  to  the  other  distributee. 
However,  if  the  share  of  any  distributee 
is  not  paid  or  includible  in  his  gross  in¬ 
come  within  the  same  taxable  year  in 
which  the  shares  of  the  other  distributees 
are  paid  or  includible  in  their  gross  in¬ 
come,  none  of  the  distributees  is  entitled 
to  the  capital  gains  treatment,  since  the 
total  distributions  payable  are  not  paid 
or  includible  in  the  distributees’  gross  in¬ 
come  within  one  taxable  year.  For  ex¬ 
ample,  if  the  total  distributions  payable 
are  made  available  to  each  of  two  dis¬ 
tributees  and  one  elects  to  receive  his 
share  in  cash  while  the  other  makes  a 
timely  election  under  section  72  (h)  to 


receive  his  share  in  installment  pay¬ 
ments  from  the  trust,  the  capital  gains 
treatment  does  not  apply  to  either  dis¬ 
tributee. 

(v)  For  regulations  as  to  certain  plan 
terminations,  see  §  1.402  (e)-l. 

(E)  By  striking  from  the  first 
sentence  of  the  flush  material  in  para¬ 
graph  (b)  (1)  (i)  thereof  the  phrase 
“subdivisions  (a)  and  (b)  of  this  sub- 
paragraph”  and  inserting  in  lieu  thereof 
the  phrase  “(a)  and  (b)  of  this 
subdivision”. 

Par.  6.  Section  1.402  (b)  — 1  is  changed 
in  the  following  respects: 

(A)  By  revising  paragraph  (a)  (1) 
thereof  to  read  as  follows: 

(1)  Except  as  provided  in  section  402 
(d),  any  contribution  made  by  an  em¬ 
ployer  on  behalf  of  an  employee  to  a 
trust  during  a  taxable  year  of  the  em¬ 
ployer  which  ends  within  or  with  a  tax¬ 
able  year  of  the  trust  for  which  the  trust 
is  not  exempt  under  section  501  (a) ,  shall 
be  included  in  income  of  the  employee  for 
his  taxable  year  during  which  the  con¬ 
tribution  is  made  if  the  employee’s 
beneficial  interest  in  the  contribution  is 
nonforfeitable  at  the  time  the  contribu¬ 
tion  is  made.  If  the  employee’s  beneficial 
interest  in  the  contribution  is  forfeitable 
at  the  time  the  contribution  is  made  even 
though  his  interest  becomes  nonforfeit¬ 
able  later,  the  amount  of  such  contribu¬ 
tion  is  not  required  to  be  included  in  the 
income  of  the  employee  at  the  time  his 
interest  becomes  nonforfeitable. 

(B)  By  inserting  ",  403  (b) ,”  immedi¬ 
ately  after  “sections  402  (b)  ”  in  the  first 
sentence  of  paragraph  (a)  (2)  (i)  there¬ 
of. 

(C)  By  striking  the  first  sentence  of 
paragraph  (b)  thereof  and  inserting  in 
lieu  thereof  the  following:  “Any  amount 
actually  distributed  or  made  available  to 
any  distributee  by  an  employees’  trust 
which  is  not  exempt  under  section  501 
(a)  for  the  taxable  year  of  the  trust  in 
which  the  distribution  is  made  shall  be 
taxable  in  the  year  in  which  so  dis¬ 
tributed  or  made  available,  under  sec¬ 
tion  72  (relating  to  annuities),  except 
that  section  72  (e)  (3)  shall  not  apply. 
If,  for  example,  the  distribution  from 
such  a  trust  consists  of  an  annuity  con¬ 
tract  the  amount  of  the  distribution 
shall  be  considered  to  be  the  entire  value 
of  the  contract  at  the  time  of  distribu¬ 
tion,  and  such  value  is  includible  in  the 
gross  income  of  the  distributee  at  the 
time  of  the  distribution  to  the  extent 
that  such  value  exceeds  the  investment 
in  the  contract  determined  by  applying 
sections  72  and  101  (b) .” 

Par.  7.  Section  1.402  (c)-l  is  revised 
to  read  as  follows: 

§  1.402  (c)  — 1  Taxability  of  beneficiary 
of  certain  foreign  situs  trusts.  Section 
402  (c)  has  the  effect  of  treating,  for 
purposes  of  section  402,  the  distributions 
from  a  trust  which  at  the  time  of  the 
distribution  is  located  outside  the  United 
States  in  the  same  manner  as  distribu¬ 
tions  from  a  trust  which  is  located  in 
the  United  States.  If  the  trust  would 
qualify  for  exemption  from  tax  under 
section  501  (a)  except  for  the  fact  that  it 
fails  to  comply  with  the  provisions  of 


8 1.401-1  (a)  (3)  (1),  which  restricts 
qualification  to  trusts  created  or  organ¬ 
ized  in  the  United  States  and  maintained 
here,  section  402  (a)  and  §  1.402  (a)-l 
are  applicable  to  the  distributions  from 
such  a  trust.  Thus,  for  example,  a  total 
distribution  from  such  a  trust  is  entitled 
to  the  long-term  capital  gains  treatment 
of  section  402  (a)  (2) ,  except  in  the  case 
of  a  nonresident  alien  individual  (see 
sections  871  and  1441  and  the  regulations 
thereunder) .  However,  if  the  plan  fails 
to  meet  any  requirement  of  section  401 
and  the  regulations  thereunder  in  addi¬ 
tion  to  §  1.401-1  (a)  (3)  (i),  section  402 
(b)  and  §  1.402  (b)  — 1  are  applicable  to 
the  distributions  from  such  a  trust. 

Par.  8.  Section  1.403  (a)  -1  is  changed 
in  the  following  respects: 

(A)  By  revising  paragraph  (a)  (3) 
thereof  to  read  as  follows: 

(3)  The  annuity  contract  is  purchased 
by  an  employer  which  is  an  organization 
described  in  section  501  (c)  (3)  and  ex¬ 
empt  under  section  501  (a)  provided  the 
purchase  of  the  annuity  is  merely  a  sup¬ 
plement  to  past  or  current  compensation. 
For  the  purpose  of  this  subparagraph, 
whether  the  purchase  of  an  annuity  con¬ 
tract  is  merely  a  “supplement  to  past  or 
current  compensation”  is  to  be  deter¬ 
mined  by  all  the  surrounding  facts  and 
circumstances.  One  of  the  pertinent 
facts  to  be  taken  into  consideration  is 
the  ratio  of  the  consideration  paid  by 
the  employer  for  an  employee’s  contract 
to  the  amount  of  his  past  or  current 
compensation.  For  example,  if  the  an¬ 
nual  premium  paid  for  an  employee’s 
contract  is  $1,000  and  his  annual  salary 
is  $10,000,  the  ratio  indicates  that  the 
premium  paid  for  the  contract  is  merely 
a  supplement  to  the  employee’s  current 
compensation.  If,  however,  an  employee 
receives  no  current  compensation,  or  the 
annual  premiums  paid  for  his  annuity 
contract  approximate  his  annual  salary, 
the  amount  paid  for  his  contract  will  be 
considered  to  be  current  compensation 
and  taxable  to  the  employee  in  the  year 
in  which  it  is  paid  by  the  employer. 
Other  pertinent  considerations  are 
whether  the  annuity  contract  is  pur¬ 
chased  as  a  result  of  an  agreement  for  a 
reduction  of  the  employee’s  annual  sal¬ 
ary,  or  whether  it  is  purchased  at  his 
request  in  lieu  of  an  increase  in  current 
compensation  to  which  he  otherwise 
might  be  entitled.  In  such  cases,  the 
amount  paid  for  the  contract  shall  also 
be  considered  to  be  current  compen¬ 
sation. 

(B)  By  revising  the  third  sentence  of 
paragraph  (d)  thereof  to  read  as  follows: 
“Section  403  (a)  is  not  applicable  to 
premiums  paid  after  October  26,  1956, 
for  individual  contracts  providing  life 
insurance  protection  for  employees.” 

Par.  9.  Section  1.403  (a)-2  is  revised 
to  read  as  follows: 

§  1.403  (a) -2  Capital  gains  treatment 
for  certain  distributions,  (a)  If  the  to¬ 
tal  amounts  payable  with  respect  to  any 
employee  for  whom  an  annuity  contract 
has  been  purchased  by  an  employer 
under  a  plan  which — 

(1)  Meets  the  requirements  of  section 
401  (a)  (3),  (4),  (5),  and  (6),  and 
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(2)  Requires  that  refunds  of  contri¬ 
butions  with  respect  to  annuity  contracts 
purchased  under  such  plan  be  used  to 
reduce  subsequent  premiums  on  the  con¬ 
tracts  under  the  plan, 

are  paid  to,  or  includible  in  gross  income 
of,  the  payee  within  one  taxable  year 
of  the  payee  by  reason  of  the  employee’s 
death  or  other  separation  from  the  serv¬ 
ice,  or  death  after  such  separation  from 
the  service,  such  total  payments,  to  the 
extent  they  exceed  the  net  amount  con¬ 
tributed  by  the  employee,  shall  be  con¬ 
sidered  a  gain  from  the  sale  or  exchange 
of  a  capital  asset  held  for  more  than  six 
months.  The  “net  amount  contributed 
by  the  employee”  is  the  amount  actually 
contributed  by  the  employee  plus  any 
amounts  considered  to  be  contributed  by 
the  employee  under  the  rules  of  sections 
72  (f),  101  (b),  and  §  1.403  (a)-l  (d), 
reduced  by  any  amounts  theretofore  dis¬ 
tributed  to  him  which  were  excludable 
from  his  gross  income  as  a  return  of 
employee  contributions.  For  example,  if 
under  an  annuity  contract  purchased 
under  a  plan  described  in  this  section, 
the  total  distributions  payable  to  the 
employee’s  widow  are  paid  to  her  in  the 
year  in  which  the  employee  dies,  in  the 
amount  of  $8,000,  and  if  $5,000  thereof 
is  excludable  under  section  101  (b) ,  and 
if  the  employee  made  contributions  of 
$600  and  had  received  no  payments,  the 
remaining  amount  of  $2,400  will  be  con¬ 
sidered  a  gain  from  the  sale  or  exchange 
of  a  capital  asset  held  for  more  than 
six  months. 

(b)  (1)  The  term  “total  amounts” 
means  the  balance  to  the  credit  of  an 
employee  with  respect  to  all  annuities 
under  the  annuity  plan  which  becomes 
payable  to  the  payee  by  reason  of  the 
employee’s  death  or  other  separation 
from  the  service,  or  by  reason  of  his 
death  after  separation  from  the  service. 
If  an  employee  commences  to  receive 
annuity  payments  on  retirement  and 
then  a  lump  sum  payment  is  made  to 
his  widow  upon  his  death,  the  capital 
gains  treatment  applies  to  the  lump  sum 
payment,  but  it  does  not  apply  to 
amounts  received  before  the  time  the 
“total  amounts”  become  payable.  How¬ 
ever,  if  the  total  amount  to  the  credit 
of  the  employee  at  the  time  of  his  death 
or  other  separation  from  the  service  or 
death  after  separation  from  the  service 
is  paid  or  includible  in  the  gross  income 
of  the  payee  within  one  taxable  year  of 
the  payee,  such  amount  is  entitled  to 
the  capital  gains  treatment  notwith¬ 
standing  that  in  a  later  taxable  year  an 
additional  amount  is  credited  to  the 
employee  and  paid  to  the  payee. 

(2)  If  more  than  one  annuity  con¬ 
tract  is  received  under  the  plan,  the 
capital  gains  treatment  does  not  apply 
to  any  amount  received  on  the  surrender 
thereof  unless  all  contracts  under  the 
plan  with  respect  to  a  particular  em¬ 
ployee  are  surrendered  either  at  the  time 
of  the  employee’s  death  or  other  sep¬ 
aration  from  the  service  or  death  after 
separation  from  the  service.  Thus,  if 
an  employee  receives  two  contracts  on 
separation  from  the  service  and  sur¬ 
renders  one  of  them  in  the  year  of  sep¬ 
aration  and  receives  payments  under  the 
other  until  his  death,  the  capital  gains 


treatment  is  applicable  to  the  balance 
paid  to  his  beneficiary  on  his  death  if 
paid  within  one  taxable  year  of  the 
beneficiary.  The  amount  received  by 
the  employee  on  surrender  of  the  con¬ 
tract  In  the  year  of  his  separation  from 
the  service,  however,  would  not  receive 
capital  gains  treatment  since  the  bal¬ 
ance  to  the  credit  of  the  employee  with 
respect  to  all  amounts  under  the  plan 
did  not  become  payable  at  that  time. 

(3)  If  an  employee  retires  and  com¬ 
mences  to  receive  an  annuity  but  subse¬ 
quently  in  some  succeeding  taxable  year, 
he  is  paid  a  lump  sum  in  settlement  of 
all  future  annuity  payments,  the  capital 
gains  treatment  does  not  apply  to  such 
lump  sum  settlement  paid  during  the 
lifetime  of  the  employee  since  it  is  not  a 
payment  on  account  of  separation  from 
the  service,  or  death  after  separation, 
but  is  on  account  of  the  settlement  of 
future  annuity  payments. 

(4)  If  the  “total  amounts”  payable 
under  all  annuity  contracts  under  the 
plan  with  respect  to  a  particular  em¬ 
ployee  are  paid  or  includible  in  the  gross 
income  of  several  payees  within  one  tax¬ 
able  year  on  account  of  the  employee’s 
death  or  other  separation  from  the 
service  or  on  account  of  his  death  after 
separation  from  the  service,  the  capital 
gains  treatment  is  applicable.  Thus,  if 
the  balance  to  the  credit  of  a  deceased 
employee  under  all  annuity  contracts 
provided  under  an  annuity  plan  becomes 
payable  to  two  payees,  the  capital  gains 
treatment  is  applicable  provided  the 
“total  amounts”  payable  are  received  by 
or  includible  in  the  gross  income  of  both 
payees  within  the  same  taxable  year. 
However,  if  the  “total  amounts”  payable 
are  made  available  to  each  payee  and 
one  elects  to  receive  his  share  in  cash 
while  the  other  makes  a  timely  election 
under  section  72  (h)  to  receive  his  share 
as  an  annuity,  the  capital  gains  treat¬ 
ment  does  not  apply  to  either  payee. 

Par.  10.  Section  1.403  <b)-l  (a)  is 
changed  by  striking  the  first  three  sen¬ 
tences  thereof  and  inserting  in  lieu 
thereof  the  following:  “Except  as  pro¬ 
vided  in  section  402  (d) ,  if  an  employer 
purchases  an  annuity  contract  and  if  the 
amounts  paid  for  the  contract  are  not 
subject  to  §  1.403  (a)-l  (a),  the  amount 
of  such  contribution  shall  be  included  in 
the  income  of  the  employee  for  the  tax¬ 
able  year  during  which  such  contribu¬ 
tion  is  made  if,  at  the  time  the  contribu¬ 
tion  is  made,  the  employee’s  rights  under 
the  annuity  contract  are  nonforfeitable, 
except  for  failure  to  pay  future  premi¬ 
ums.  If  the  employee’s  rights  under  the 
annuity  contract  in  such  a  case  were 
forfeitable  at  the  time  the  employer’s 
contribution  was  made  for  the  annuity 
contract,  even  though  they  become  non¬ 
forfeitable  later,  the  amount  of  such 
contribution  is  not  required  to  be  in¬ 
cluded  in  the  income  of  the  employee  at 
the  time  his  rights  under  the  contract 
become  nonforfeitable.  As  to  what  con¬ 
stitutes  nonforfeitable  rights  of  an  em¬ 
ployee,  see  §  1.402  (b)-l.” 

Par.  11.  Section  1.404  (a)-l  is  changed 
in  the  following  respects: 

(A)  By  revising  paragraph  (a)  there¬ 
of  to  read  as  follows: 


(a)  (1)  Section  404  (a)  prescribes 
limitations  upon  deductions  for  amounts 
contributed  by  an  employer  under  a  pen¬ 
sion,  annuity,  stock  bonus,  or  profit- 
sharing  plan,  or  under  any  plan  of 
deferred  compensation.  It  is  immaterial 
whether  the  plan  covers  present  em¬ 
ployees  only,  or  present  and  former 
employees,  or  only  former  employees. 
Section  404  (a)  also  governs  the  deducti¬ 
bility  of  unfunded  pensions  and  death 
benefits  paid  directly  to  former  em¬ 
ployees  or  their  beneficiaries  (see  §  1.404 
(a)-12). 

(2)  Section  404  (a)  does  not  apply  to  a 
plan  which  does  not  defer  the  receipt  of 
compensation.  Furthermore,  section 
404  (a)  does  not  apply  to  deductions  for 
contributions  under  a  plan  which  is 
solely  a  dismissal  wage  or  unemploy¬ 
ment  benefit  plan,  or  a  sickness,  accident, 
hospitalization,  medical  expense,  recrea¬ 
tion,  welfare,  or  similar  benefit  plan,  or 
a  combination  thereof.  For  example, 
if  under  a  plan  an  employer  contributes 
5  percent  of  each  employee’s  compensa¬ 
tion  per  month  to  a  fund  out  of  which 
employees  who  are  laid  off  will  be  paid 
benefits  for  temporary  periods,  but  em¬ 
ployees  who  are  not  laid  off  have  no 
rights  to  the  funds,  such  a  plan  is  an 
unemployment  benefit  plan,  and  the  de¬ 
ductibility  of  the  contributions  to  it  is 
determined  under  section  162.  As  to  the 
deductibility  of  such  contributions,  see 
§  1.162-9. 

(3)  If,  however,  the  contributions  to 
a  pension,  profit-sharing,  stock  bonus, 
or  other  plan  of  deferred  compensation 
can  be  used  to  provide  any  of  the  bene¬ 
fits  referred  to  in  subparagraph  (2)  of 
this  paragraph,  then,  except  as  provided 
in  section  404  (c) ,  section  404  (a)  applies 
to  the  entire  contribution  to  the  plan. 
Thus,  if  in  the  example  described  in 
subparagraph  (2)  of  this  paragraph,  the 
employer’s  contribution  on  behalf  of 
each  employee  is  set  up  as  a  separate 
account,  and  if  any  amount  which  re¬ 
mains  in  an  employee’s  account  at  the 
time  of  retirement  is  paid  to  him  at  such 
time,  the  deductibility  of  the  contribu¬ 
tions  to  the  plan  is  determined  under 
section  404  (a).  For  the  rules  for  de¬ 
termining  whether  the  benefits  referred 
to  in  subparagraph  (2)  of  this  para¬ 
graph  can  be  included  in  a  qualified  pen¬ 
sion  or  profit-sharing  plan,  see  §  1.401-1 

(b) . 

(4)  As  to  inclusion  of  full-time  life 
insurance  salesmen  within  the  class  of 
persons  considered  to  be  employees,  see 
section  7701  (a)  (20). 

(B)  By  revising  paragraph  (c)  thereof 
to  read  as  follows: 

(c)  Deductions  under  section  404  (a) 
are  generally  allowable  only  for  the  year 
in  which  the  contribution  or  compensa¬ 
tion  is  paid,  regardless  of  the  fact  that 
the  taxpayer  may  make  his  returns  on 
the  accrual  method  of  accounting.  Ex¬ 
ceptions  are  made  in  the  case  of  over¬ 
payments  as  provided  in  paragraphs  (1), 
(3),  and  (7)  of  section  404  (a),  and,  as 
provided  by  section  404  (a)  (6),  in  the 
case  of  payments  made  by  a  taxpayer 
on  the  accrual  method  of  accounting 
not  later  than  the  time  prescribed  by 
law  for  filing  the  return  for  the  taxable 
year  of  accrual  (including  extensions 
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thereof).  This  latter  provision  is  in¬ 
tended  to  permit  a  taxpayer  on  the  ac¬ 
crual  method  to  deduct  such  accrued 
contribution  or  compensation  in  the 
year  of  accrual,  provided  payment  is 
actually  made  not  later  than  the  time 
prescribed  by  law  for  filing  the  return 
for  the  taxable  year  of  accrual  (includ¬ 
ing  extensions  thereof),  but  this  provi¬ 
sion  is  not  applicable  unless,  during  the 
taxable  year  on  account  of  which  the 
contribution  is  made,  the  taxpayer  incurs 
a  liability  to  make  the  contribution,  the 
amount  of  which  is  accruable  under  sec¬ 
tion  461  for  such  taxable  year.  See  sec¬ 
tion  461  and  the  regulations  thereunder. 
There  is  another  exception  in  the  case 
of  certain  taxpayers  who  are  required  to 
make  additional  contributions  as  a  re¬ 
sult  of  Public  Law  74  (Eighty-fourth 
Congress)  approved  June  15,  1955,  and 
the  regulations  thereunder. 

Par.  12.  Section  1.404  (a) -2  is  changed 
by  inserting  immediately  after  the  word 
“information”  in  the  first  sentence  of 
paragraph  (a)  thereof  the  following: 
“(unless  such  information  has  been  pre¬ 
viously  filed  in  accordance  with  the  regu¬ 
lations  under  section  23  (p)  of  the  In¬ 
ternal  Revenue  Code  of  1939)”. 

Par.  13.  Section  1.404  (a) -3  is  changed 
in  the  following  respects: 

(A)  By  inserting  immediately  after 
the  word  “organized”  in  the  thTW  sen¬ 
tence  of  paragraph  (a)  thereof  the  words 
“and  maintained”. 

(B)  By  striking  the  words  “disability, 
withdrawal,”  from  the  fifth  sentence  of 
paragraph  (a)  thereof  and  inserting  in 
lieu  thereof  the  words  “disability  pen¬ 
sion,”. 

(C)  By  striking  paragraph  (c)  thereof 
and  inserting  in  lieu  thereof  the  fol¬ 
lowing: 

(c)  The  amount  of  a  contribution  to 
a  pension  or  annuity  plan  that  is  de¬ 
ductible  under  section  404  (a)  (1)  or  (2) 
depends  upon  the  methods,  factors,  and 
assumptions  which  are  used  to  compute 
the  costs  of  the  plan  and  the  limitation 
of  section  404  (a)  (1)  which  is  applied. 
Since  the  amount  that  is  deductible  for 
one  taxable  year  may  affect  the  amount 
that  is  deductible  for  other  taxable  years, 
the  methods,  factors,  and  assumptions 
used  in  determining  costs  and  the  method 
of  determining  the  limitation  which  have 
been  used  for  determining  the  deduction 
for  a  taxable  year  for  which  the  return 
has  been  filed  shall  not  be  changed  for 
such  taxable  year,  except  when  the  Com¬ 
missioner  determines  that  the  methods, 
factors,  assumptions,  or  limitations  were 
not  proper,  or  except  when  a  change  is 
necessitated  by  reason  of  the  use  of  dif¬ 
ferent  methods,  factors,  assumptions,  or 
limitations  for  another  taxable  year. 
However,  different  methods,  factors,  and 
assumptions,  or  a  different  method  of  de¬ 
termining  the  limitation,  if  they  are 
proper,  may  be  used  in  determining  the 
deduction  for  a  subsequent  taxable  year. 
In  any  case,  see  subparagraphs  (7)  and 
(8)  of  paragraph  (a)  and  subparagraphs 
(1)  and  (3)  of  paragraph  (b)  of  §  1.404 
(a) -2  for  the  information  which  must 
be  submitted  regarding  the  methods,  fac¬ 
tors,  assumptions,  and  limitations.  , 


Par.  14.  Section  1.404  (a) -4  is  changed 
by  revising  the  first  sentence  of  para¬ 
graph  (b)  thereof  to  read  as  follows: 
“For  the  first  taxable  year  following  the 
first  year  to  which  the  initial  5-percent 
limitation  applies,  and  for  every  fifth 
year  thereafter,  or  more  frequently  where 
preferable  to  the  taxpayer,  the  taxpayer 
shall  submit  with  his  return  an  actuarial 
certification  of  the  amount  reasonably 
nceessary  to  provide  the  remaining  un¬ 
funded  cost  of  past  and  current  service 
credits  of  all  employees  under  the  plan 
with  a  statement  explaining  all  the 
methods,  factors,  and  assumptions  used 
in  determining  such  amount.” 

Par.  15.  Section  1.404  (a)-9  is  changed 
by  inserting  immediately  after  the  word 
“organized”  in  the  fourth  sentence  of 
paragraph  (a)  thereof  the  words  “and 
maintained”. 

Par.  16.  Section  1.404  (a) -10  is  changed 
by  striking  the  entire  section  except  for 
the  example  and  inserting  the  following 
immediately  preceding  such  example: 

§  1.404  (a) -10  Profit-sharing  plan  of 
an  affiliated  group ;  application  of  section 
404  (a)  (3)  (B).  (a)  Section  404  (a) 

(3)  (B)  allows  a  corporation  a  deduction 
to  the  extent  provided  in  paragraphs  (b) 
and  (c)  of  this  section  for  a  contribution 
which  it  makes  for  another  corporation 
to  a  profit-sharing  plan  or  a  stock  bonus 
plan  under  which  contributions  are  de¬ 
termined  by  reference  to  profits,  pro¬ 
vided  the  following  tests  are  met: 

(1)  The  corporation  for  which  the 
contribution  is  made  and  the  contribut¬ 
ing  corporation  are  members  of  an  af¬ 
filiated  group  of  corporations  as  defined 
in  section  1504,  relating  to  the  filing  of 
consolidated  returns,  and  both  such  cor¬ 
porations  participate  in  the  plan.  How¬ 
ever,  it  is  immaterial  whether  all  the 
members  of  such  group  participate  in  the 
plan. 

(2)  The  corporation  for  which  the 
contribution  is  made  is  required  under 
the  plan  to  make  the  contribution,  but 
such  corporation  is  prevented  from  mak¬ 
ing  such  contribution  because  it  has 
neither  current  nor  accumulated  earn¬ 
ings  or  profits,  or  because  its  current  and 
accumulated  earnings  or  profits  are  in¬ 
sufficient  to  make  the  required  contribu¬ 
tion.  To  the  extent  that  such  a  corpo¬ 
ration  has  any  current  or  accumulated 
earnings  or  profits,  it  is  not  considered  to 
be  prevented  from  making  its  required 
contribution  to  the  plan. 

(3)  The  contribution  is  made  out  of 
the  current  or  accumulated  earnings  or 
profits  of  the  contributing  corporation. 

(b)  The  amount  that  is  deductible 
under  section  404  (a)  (3)  (B)  is  deter¬ 
mined  by  applying  the  rules  of  section 
404  (a)  (3)  (A)  and  §  1.404  (a) -9  as  if 
the  contribution  were  made  by  the  cor¬ 
poration  for  which  it  is  made.  For  ex¬ 
ample,  the  primary  limitation  described 
in  §  1.404  (a) -9  (c)  is  determined  by 
reference  to  the  compensation  otherwise 
paid  or  accrued  to  the  employees  of  the 
corporation  for  which  the  contribution 
is  made,  and  the  secondary  limitation 
described  in  g  1.404  (a) -9  (d)  and  the 
contribution  carryover  described  in 
§  1.404  (a) -9  (e)  are  determined  by  re¬ 
ference  to  the  prior  contributions  and 
deductions  of  such  corporation.  The 


contributing  corporation  may  deduct  the 
amount  so  determined  subject  to  the 
limitations  contained  in  paragraph  (c) 
of  this  section.  The  contributing  corpor¬ 
ation  shall  not  treat  such  amount  as  a 
contribution  made  by  it  in  applying  the 
rules  of  section  404  (a)  (3)  (A)  and 
§  1.404  (a) -9  either  for  the  taxable  year 
for  which  the  contribution  is  made  or  for 
succeeding  taxable  years.  The  corpora¬ 
tion  for  which  the  contribution  is  made 
shall  treat  the  contribution  as  having 
been  made  by  it  in  applying  the  rules  of 
section  404  (a)  (3)  (A)  and  §  1.404  (a) -9 
for  succeeding  taxable  years. 

(c)  The  allowance  of  the  deduction 
under  section  404  (a)  (3)  (B)  does  not 
depend  upon  whether  the  affiliated  group 
does  or  does  not  file  a  consolidated  re¬ 
turn.  If  a  consolidated  return  is  filed, 
it  is  immaterial  which  of  the  participat¬ 
ing  corporations  makes  the  contribution 
and  takes  the  deduction  or  how  the  con¬ 
tribution  or  the  deduction  is  allocated 
among  them.  However,  if  a  consolidated 
return  is  not  filed,  the  contribution 
which  is  deductible  under  section  404  (a) 
(3)  (B)  by  each  contributing  corporation 
shall  be  limited  to  that  portion  of  its 
total  current  and  accumulated  earnings 
or  profits  (adjusted  for  its  contribution 
deductible  without  regard  to  section  404 
(a)  (3)  (B))  which  the  prevented  con¬ 
tribution  hears  to  the  total  current  and 
accumulated  earnings  or  profits  of  all  the 
participating  members  of  the  group  hav¬ 
ing  such  earnings  or  profits  (adjusted  for 
all  contributions  deductible  without  re¬ 
gard  to  section  404  (a)  (3)  (B)).  For 
the  purpose  of  this  section,  current  earn¬ 
ings  or  profits  shall  be  computed  as  of 
the  close  of  the  taxable  year  without 
diminution  by  reason  of  any  dividends 
during  the  taxable  year,  and  accumu¬ 
lated  earnings  or  profits  shall  be  com¬ 
puted  as  of  the  beginning  of  the  taxable 
year. 

(d)  The  application  of  section  404  (a) 

(3)  (B)  may  be  illustrated  by  the  follow¬ 
ing  example  in  which  the  affiliated  group 
does  not  file  a  consolidated  return: 

Par.  17.  Section  1.404  (a) -11  is  revised 
to  read  as  follows: 

§  1.404  (a) -11  Trusts  created  or  or¬ 
ganized  outside  the  United  States;  appli¬ 
cation  of  section  404  (a)  (4).  In  order 
that  a  trust  may  constitute  a  qualified 
trust  under  section  401  (a)  and  be  ex¬ 
empt  under  section  501  (a),  it  must  be 
created  or  organized  in  the  United  States 
and  maintained  at  all  times  as  a  domes¬ 
tic  trust.  See  §  1.401-1  (a).  Paragraph 

(4)  of  section  404  (a)  provides,  however, 
that  an  employer  which  is  a  resident,  a 
corporation,  or  other  entity  of  the  United 
States,  making  contributions  to  a  for¬ 
eign  stock  bonus,  pension,  or  profit-shar¬ 
ing  trust,  shall  be  allowed  deductions 
for  such  contributions,  under  the  appli¬ 
cable  conditions  and  within  the  pre¬ 
scribed  limits  of  section  404  (a) ,  if  such 
foreign  trust  would  qualify  for  exemp¬ 
tion' under  section  501  (a)  except  for 
the  fact  that  it  is  a  trust  created,  or¬ 
ganized,  or  maintained  outside  the 
United  States.  Moreover,  if  a  nonresi¬ 
dent  alien  individual,  foreign  corpora¬ 
tion,  or  other  entity  is  engaged  in  trade 
or  business  within  the  United  States 
and  makes  contributions  to  a  foreign 
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stock  bonus,  pension,  or  profit-sharing 
trust,  which  would  qualify  under  section 
401  (a)  and  be  exempt  under  section  501 
(a)  except  that  it  is  created,  organized, 
or  maintained  outside  the  United  States, 
such  contributions  are  deductible  sub¬ 
ject  to  the  conditions  and  limitations 
of  section  404  (a)  and  to  the  extent  al¬ 
lowed  by  section  873  or  882  (c) . 

Par.  18.  Section  1.404  (a) -12  is  revised 
to  read  as  follows: 

§  1.404  (a) -12  Contributions  of  an 
employer  under  a  plan  that  does  not 
meet  the  requirements  of  section  401  (a) ; 
application  of  section  404  (a)  (5).  Sec¬ 
tion  404  (a)  (5)  covers  all  cases  for  which 
deductions  are  allowable  under  section 
404  (a)  but  not  allowable  under  para¬ 
graphs  (1),  (2),  (3),  (4),  or  (7)  of  such 
section.  No  deduction  is  allowable  un¬ 
der  section  404  (a)  (5)  for  any  contri¬ 
bution  paid  or  accrued  by  an  employer 
under  a  stock  bonus,  pension,  profit- 
sharing,  or  annuity  plan,  or  for  any 
compensation  paid  or  accrued  on  account 
of  any  employee  under  a  plan  deferring 
the  receipt  of  such  compensation,  except 
in  the  year  when  paid,  and  then  only  to 
the  extent  allowable  under  section  404 
(a).  See  §  1.404  (a)-l.  If  payments  are 
made  under  such  a  plan  and  the  amounts 
are  not  deductible  under  the  other  para¬ 
graphs  of  section  404  (a),  they  are  de¬ 
ductible  under  paragraph  (5)  of  such 
subsection  to  the  extent  that  the  rights 
of  individual  employees  to,  or  derived 
from,  such  employer’s  contribution  or 
such  compensation  are  nonforfeitable 
at  the  time  the  contribution  or  compen¬ 
sation  is  paid.  If  unfunded  pensions  are 
paid  directly  to  former  employees,  their 
rights  to  such  payments  are  nonforfeit¬ 
able,  and  accordingly,  such  amounts  are 
deductible  under  section  404  (a)  (5) 
when  paid.  Similarly,  if  amounts  are 
paid  as  a  death  benefit  to  the  benefi¬ 
ciaries  of  an  employee  (for  example,  by 
continuing  his  salary  for  a  reasonable 
period),  and  if  such  amounts  meet  the 
requirements  of  section  162  or  212,  such 
amounts  are  deductible  under  section  404 
(a)  (5)  in  any  case  when  they  are  not 
deductible  under  the  other  paragraphs 
of  section  404  (a).  As  to  what  consti¬ 
tutes  nonforfeitable  rights  of  an  em¬ 
ployee  in  other  cases,  see  §  1.402  (b)-l. 
If  an  amount  is  accrued  but  not  paid  dur¬ 
ing  the  taxable  year,  no  deduction  is  al¬ 
lowable  for  such  amount  for  such  year. 
If  an  amount  is  paid  during  the  taxable 
year  to  a  trust  or  under  a  plan  and  the 
employee’s  rights  to  such  amounts  are 
forfeitable  at  the  time  the  amount  is 
paid,  no  deduction  is  allowable  for  such 
amount  for  any  taxable  year. 

Par.  19.  There  is  inserted  immediately 
after  §  1.404  (d)-l.Jhe  following  new 
sections: 

§  1.6033  (a)  Statutory  provisions;  re¬ 
turns  by  exempt  organizations;  general. 

Sec.  6033.  Returns  by  exempt  organiza¬ 
tions — (a)  General.  Every  organization,  ex¬ 
cept  as  hereinafter  provided,  exempt  from 
taxation  under  section  501  (a)  shall  file  an 
annual  return,  stating  specifically  the  items 
of  gross  Income,  receipts,  and  disbursements, 
and  such  other  information  for  the  purpose 
of  carrying  out  the  provisions  of  subtitle  A 
as  the  Secretary  or  his  delegate  may  by  forms 


or  regulations  prescribe,  and  shall  keep  such 
records,  render  under  oath  such  statements, 
make  such  other  returns,  and  comply  with 
such  rules  and  regulations,  as  the  Secretary 
or  his  delegate  may  from  time  to  time  pre¬ 
scribe,  except  that,  In  the  discretion  of  the 
Secretary  or  his  delegate,  an  organization 
described  In  section  401  (a)  may  be  relieved 
from  stating  In  its  return  any  Information 
which  Is  reported  In  returns  filed  by  the 
employer  which  established  such  organiza¬ 
tion.  No  such  annual  return  need  be  filed 
under  this  subsection  by  any  organization 
exempt  from  taxation  under  the  provisions 
of  section  501  (a)  — 

•  /  *  *  •  * 

§  1.6033-1  Returns  by  exempt  organi¬ 
zations — (a)  General.  (1)  [Reserved.] 

(2)  [Reserved.]  ' 

(3)  Every  employees’  trust  described 
in  section  401  (a)  which  is  exempt  from 
taxation  under  section  501  (a)  shall  file 
an  annual  return  on  Form  990-P.  The 
return  shall  include  the  information  re¬ 
quired  by  §  1.401-1  (b)  (5)  (ii).  The 
trust,  must  also  file  the  information  re¬ 
quired  by  §  1.404  (a) -2,  unless  the  em¬ 
ployer  has  notified  the  trustee  that  he 
has  or  will  timely  file  such  information. 
If  the  trustee  has  received  such  notifica¬ 
tion  from  the  employer,  then  the  trust 
must  file  a  copy  thereof  with  its  return 
and  the  other  information  required  by 
the  return. 

[seal]  Justin  F.  Winkle, 

Acting  Commissioner. 

Approved:  September  13, 1956. 

Dan  Throop  Smith,  < 

Special  Assistant  to  the  Secretary 
in  Charge  of  Tax  Policy. 
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pension  trust  or  annuity  plan 
that  meets  the  requirements 
of  section  401  (a);  applica¬ 
tion  of  section  404  (a)  (1). 

1.404  (a) -4  Fcnsion  and  annuity  plans; 

limitations  under  section  404 
(a)  (1)  (A). 

1.404  (a) -5  Pension  and  annuity  plans; 

limitations  under  section  404 
(a)  (1)  (B). 

1.404  (a) -6  Pension  and  annuity  plans; 

limitations  under  section  404 
(a)  (1)  (C). 

1.404  (a) -7  Pension  and  annuity  plans; 

contributions  in  excess  of 
limitations  under  section  404 
(a)  (1);  application  of  sec¬ 
tion  404  (a)  (1)  (D). 

1.404  (a) -8  Contributions  of  an  employer 
under  an  employees’  annuity 
plan  which  meets  the  require¬ 
ments  of  section  401  (a) ;  ap¬ 
plication  of  section  404  (a) 
(2). 

1.404  (a) -9  Contributions  of  an  employer  to 
an  employees’  profit-sharing  or 
stock  bonus  trust  that  meets 
the  requirements  of  section 
401  (a);  application  of  section 
404  (a)  (3)  (A). 

1.404  (a) -10  Profit-sharing  plan  of  an  affili¬ 
ated  group;  application  of 
section  404  (a)  (3)  (B). 

1.404  (a) -11  Trusts  created  or  organized 
outside  the  United  States; 
application  of  section  404  (a) 
(4). 

1.4n4  (a) -12  Contributions  of  an  employer 
under  a  plan  that  does  not 
meet  the  requirements  of  sec¬ 
tion  401  (a);  application  of 
section  404  (a)  (5). 

1.404  (a) -13  Contributions  of  an  employer 
where  deductions  are  allow¬ 
able  under  section  404  (a) 
(1)  or  (2)  and  also  under 
section  404  (a)  (3);  applica¬ 
tion  of  section  404  (a)  (7). 

1.404  (b)  Statutory  provisions;  deduction 

for  contributions  of  -  an  em¬ 
ployer  to  an  employees’  trust 
or  annuity  plan  and  com¬ 
pensation  under  a  deferred- 
payment  plan;  method  of  con¬ 
tributions,  etc.,  having  the 
effect  of  a  plan. 

1.404  (b)-l  Method  of  contribution,  etc., 
having  the  effect  of  a  plan; 
effect  of  section  404  (b). 

1.404  (c)  Statutory  provisions;  deduction 

for  contributions  of  an  em¬ 
ployer  to  an  employees’  trust 
or  annuity  plan  and  compen¬ 
sation  under  a  deferred-pay¬ 
ment  plan;  certain  negotiated 
plans. 
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Sec. 

1.404  (c)—l  Certain  negotiated  plans;  effect 
of  section  404  (c). 

1.404  (d)  Statutory  provisions;  deduction 
for  contributions  of  an  em¬ 
ployer  to  an  employees’  trust 
or  annuity  plan  and  com¬ 
pensation  under  a  deferred- 
payment  plan;  carryover  of 
unused  deductions. 

1.404  (d)-l  Carryover  of  unused  deductions; 

effect  of  section  404  (d). 

1.6033  (a)  Statutory  provisions;  returns 
by  exempt  organizations; 
general. 

1.6033-1  (a)  (3)  Returns  by  exempt  organi¬ 
zations;  exempt  employ¬ 
ees’  trusts. 

Authority:  §§  1.401  to  1.6033-1  (a)  (3)  Is¬ 
sued  under  sec.  7805,  68A  Stat.  917;  26 
U.  S.  C.  7805.  Interpret  or  apply  secs.  401- 
404,  6033,  68A  Stat.  134-138,  741;  26  U.  S.  C. 
401-404,  6033. 

§  1.401  Statutory  provisions;  qualified 
pension,  profit-sharing,  and  stock  bonus 
plans. 

Sec.  401.  Qualified  pension,  profit-sharing, 
and  stock  bonus  plans — (a)  Requirements 
for  qualification.  A  trust  created  or  organ¬ 
ized  in  the  United  States  and  forming  part 
of  a  stock  bonus,  pension,  or  profit-sharing 
plan  of  an  employer  for  the  exclusive  benefit 
of  his  employees  or  their  beneficiaries  shall 
constitute  a  qualified  trust  under  this 
section — 

(1)  If  contributions  are  made  to  the 
trust  by  such  employer,  or  employees,  or 
both,  or  by  another  employer  who  Is  entitled 
to  deduct  his  contributions  under  section 
404  (a)  (3)  (B)  (relating  to  deduction  for 
contributions  to  profit-sharing  and  stock 
bonus  plans) ,  for  the  purpose  of  distributing 
to  such  employees  or  their  beneficiaries  the 
corpus  and  income  of  the  fund  accumulated 
by  the  trust  in  accordance  with  such  plan; 

(2)  If  uncler  the  trust  Instrument  it  Is 
Impossible,  at  any  time  prior  to  the  satisfac¬ 
tion  of  all  liabilities  with  respect  to  em¬ 
ployees  and  their  beneficiaries  under  the 
trust,  for  any  part  of  the  corpus  or  income 
to  be  (within  the  taxable  year  or  thereafter) 
used  for,  or  diverted  to,  purposes  other  than 
for  the  exclusive  benefit  of  his  employees  or 
their  beneficiaries; 

(3)  If  the  trust,  or  two  or  more  trusts,  or 
the  trust  or  trusts  and  annuity  plan  or 
plans  are  designated  by  the  employer  as 
constituting  parts  of  a  plan  intended  to 
qualify  under  this  subsection  which  benefits 
either — 

(A)  70  percent  or  more  of  all  the  em¬ 
ployees,  or  80  percent  or  more  of  all  the 
employees  who  are  eligible  to  benefit  under 
the  plan  If  70  percent  or  more  of  all  the 
employees  are  eligible  to  benefit  under  the 
plan,  excluding  in  each  case  employees  who 
have  been  employed  not  more  than  a  mini¬ 
mum  period  prescribed  by  the  plan,  not 
exceeding  5  years,  employees  whose  custom¬ 
ary  employment  is  for  not  more  than  20 
hours  in  any  one  week,  and  employees  whose 
customary  employment  is  for  not  more  than 
5  months  in  any  calendar  year,  or 

(B)  Such  employees  as  qualify  under  a 
classification  set  up  by  the  employer  and 
found  by  the  Secretary  or  his  delegate  not 
to  be  discriminatory  In  favor  of  employees 
who  are  officers,  shareholders,  persons  whose 
principal  duties  consist  in  supervising 
the  work  of  other  employees,  or  highly  com¬ 
pensated  employees; 

and 

(4)  If  the  contributions  or  benefits  pro¬ 
vided  under  the  plan  do  not  discriminate  in 
favor  of  employees  who  are  officers,  share¬ 
holders,  persons  whose  principal  duties  con¬ 
sist  in  supervising  the  work  of  other  em¬ 
ployees,  or  highly  compensated  employees. 

(5)  A  classification  shall  not  be  consid¬ 


ered  discriminatory  within  the  meaning  of 
paragraph  (3)  (B)  or  (4)  merely  because  it 
excludes  employees  the  whole  of  whose  re¬ 
muneration  constitutes  “wages”  under  sec¬ 
tion  3121  (a)  (1)  (relating  to  the  Federal 
Insurance  Contributions  Act)  or  merely  be¬ 
cause  it  is  limited  to  salaried  or  clerical  em¬ 
ployees.  Neither  shall  a  plan  be  considered 
discriminatory  within  the  meaning  of  such 
provisions  merely  because  the  contributions 
or  benefits  of  or  on  behalf  of  the  employees 
under  the  plan  bear  a  uniform  relationship 
to  the  total  compensation,  or  the  basic  or 
regular  rate  of  compensation,  of  such  em¬ 
ployees,  or  merely  because  the  contributions 
or  benefits  based  on  that  part  of  an  em¬ 
ployee’s  remuneration  which  is  excluded 
from  “wages”  by  section  3121  (a)  (1)  differ 
from  the  contributions  or  benefits  based  on 
employee’s  remuneration  not  so  excluded,  or 
differ  because  of  any  retirement  benefits 
created  under  State  or  Federal  law. 

(6)  A  plan  shall  be  considered  as  meeting 
the  requirements  of  paragraph  (3)  during 
the  whole  of  any  taxable  year  of  the  plan  if 
on  one  day  in  each  quarter  it  satisfied  such 
requirements. 

(b)  Certain  retroactive  changes  in  plan. 
A  stock  bonus,  pension,  profit-sharing,  or 
annuity  plan  shall  be  considered  as  satis¬ 
fying  the  requirements  of  paragraphs  (3), 
(4),  (5),  and  (6)  of  subsection  (a)  for  the 
period  beginning  with  the  date  on  which  it 
was  put  into  effect  and  ending  with  the 
15th  day  of  the  third  month  following  the 
close  of  the  taxable  year  of  the  employer  in 
which  the  plan  was  put  in  effect,  if  all  pro¬ 
visions  of  the  plan  which  are  necessary  to 
satisfy  such  requirements  are  in  effect  by  the 
end  of  such  period  and  have  been  made  effec¬ 
tive  for  all  purposes  with  respect  to  the 
whole  of  such  period. 

(c)  Cross  reference.  For  exemption  from 
tax  of  a  trust  qualified  under  this  section,  see 
section  501  (a). 

§  1.401-1  Qualified  pension,  profit- 
sharing  and  stock  bonus  plans — (a)  In¬ 
troduction.  (1)  Sections  401  through 
404  relate  to  pension,  profit-sharing, 
stock  bonus,  and  annuity  plans,  and  com¬ 
pensation  paid  under  a  deferred-pay¬ 
ment  plan.  Section  401  (a)  prescribes 
the  requirements  which  must  be  met  for 
qualification  of  a  trust  forming  part  of  a 
pension,  profit-sharing,  or  stock  bonus 
plan. 

(2)  A  qualified  pension,  profit-shar¬ 
ing,  or  stock  bonus  plan  is  a  definite 
written  program  and  arrangement  which 
is  communicated  to  the  employees  and 
which  is  established  and  maintained  by 
an  employer — 

(i)  In  the  case  of  a  pension  plan,  to 
provide  for  the  livelihood  of  the  em¬ 
ployees  or  their  beneficiaries  after  the 
retirement  of  such  employees  through 
the  payment  of  benefits  determined 
without  regard  to  profits  (see  paragraph 
(b)  (1)  (i)  of  this  section) ; 

(ii)  In  the  case  of  a  profit-sharing 
plan,  to  enable  employees  or  their  bene¬ 
ficiaries  to  participate  in  the  profits  of 
the  employer’s  trade  or  business,  or  in 
the  profits  of  an  affiliated  employer  who 
is  entitled  to  deduct  his  contributions  to 
the^plan  under  section  404  (a)  (3)  (B), 
pursuant  to  a  definite  formula  for  allo¬ 
cating  the  contributions  and  for  distrib¬ 
uting  the  funds  accumulated  under  the 
plan  (see  paragraph  (b)  (1)  (ii)  of  this 
section) ;  and 

(iii)  In  the  case  of  a  stock  bonus  plan, 
to  provide  employees  or  their  benefici¬ 
aries  benefits  similar  to  those  of  profit- 
sharing  plans,  except  that  such  benefits 


are  distributable  in  stock  of  the  em¬ 
ployer,  and  that  the  contributions  by  the 
employer  are  not  necessarily  dependent 
upon  profits.  If  the  employer’s  contri¬ 
butions  are  dependent  upon  profits,  the 
plan  may  enable  employees  or  their 
beneficiaries  to  participate  not  only  in 
the  profits  of  the  employer,  but  also  in 
the  profits  of  an  affiliated  employer  who 
is  entitled  to  deduct  his  contributions  to 
the  plan  under  section  404  (a)  (3)  (B) 
(see  paragraph  (b)  (1)  (iii)  of  this  sec¬ 
tion)  . 

(3)  In  order  for  a  trust  forming  part 
of  a  pension,  profit-sharing,  or  stock 
bonus  plan  to  constitute  a  qualified  trust 
under  section  401  (a) ,  the  following  tests 
must  be  met:  > 

(i)  It  must  be  created  or  organized  in 
the  United  States,  as  defined  in  section 
7701  (a)  (9),  and  it  must  be  maintained 
at  all  times  as  a  domestic  trust  in  the 
United  States; 

(ii)  It  must  be  part  of  a  pension, 

profit-sharing,  or  stock  bonus  plan  es¬ 
tablished  by  an  employer  for  the  exclu¬ 
sive  benefit  of  his  employees  or  their 
beneficiaries  (see  paragraph  (b)  C2) 

through  (5)  of  this  section) ; 

(iii)  It  must  be  formed  or  availed  of 
for  the  purpose  of  distributing  to  the 
employees  or  their  beneficiaries  the  cor¬ 
pus  and  income  of  the  fund  accumulated 
by  the  trust  in  accordance  with  the  plan; 

(iv)  It  must  be  impossible  under  the 
trust  instrument  at  any  time  before  the 
satisfaction  of  all  liabilities  with  respect 
to  employees  and  their  beneficiaries  un¬ 
der  the  trust,  for  any  part  of  the  corpus 
or  income  to  be  used  for,  or  diverted  to, 
purposes  other  than  for  the  exclusive 
benefit  of  the  employees  or  their  bene¬ 
ficiaries  (see  §  1.401-2) ; 

(v)  It  must  be  part  of  a  plan  which 
benefits  prescribed  percentages  of  the 
employees,  or  which  benefits  such  em¬ 
ployees  as  qualify  under  a  classification 
set  up  by  the  employer  and  found  by  the 
Commissioner  not  to  be  discriminatory 
in  favor  of  certain  specified  classes  of 
employees  (see  §  1.401-3) ;  and 

(vi)  It  must  be  part  of  a  plan  under 
which  contributions  or  benefits  do  not 
discriminate  in  favor  of  certain  specified 
classes  of  employees  (see  §  1.401-4). 

(b)  General  rules.  (1)  (i)  A  pension 
plan  within  the  meaning  of  section  401 
(a)  is  a  plan  established  and  maintained 
by  an  employer  primarily  to  provide  sys¬ 
tematically  for  the  payment  of  definitely 
determinable  benefits  to  his  employees 
over  a  period  of  years,  usually  for  life, 
after  retirement.  Retirement  benefits 
generally  are  measured  by,  and  based  on, 
such  factors  as  years  of  service  and  com¬ 
pensation  received  by  the  employees. 
The  determination  of  the  amount  of  re¬ 
tirement  benefits  and  the  contributions 
to  provide  such  benefits  are  not  de¬ 
pendent  upon  profits.  Benefits  are  not 
definitely  determinable  if  funds  arising 
from  forfeitures  on  termination  of  serv¬ 
ice,  or  other .  reason,  may  be  used  to 
provide  increased  benefits  for  the  re¬ 
maining  participants  instead  of  being 
used  to  reduce  the  amount  of  contribu¬ 
tions  by  the  employer.  A  plan  designed 
to  provide  benefits  for  employees  or  their 
beneficiaries  to  be  paid,  upon  retirement 
or  over  a  period  of  years  after  retire¬ 
ment  will,  for  the  purposes  of  section 
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401  (a) ,  be  considered  a  pension  plan  if 
the  employer  contributions  under  the 
plan  can  be  determined  actuarially  on 
the  basis  of  definitely  determinable  ben¬ 
efits,  or,  as  in  the  case  of  money  purchase 
pension  plans,  such  contributions  are 
fixed  without  being  geared  to  profits.  A 
pension  plan  may  provide  for  the  pay¬ 
ment  of  a  pension  due  to  disability  and 
may  also  provide  for  the  payment  of  in¬ 
cidental  death  benefits  through  insur¬ 
ance  or  otherwise.  However,  a  plan  is 
not  a  pension  plan  if  it  provides  for  the 
payment  of  benefits  not  customarily  in¬ 
cluded  in  a  pension  plan  such  as  layoff 
benefits  or  benefits  for  sickness,  accident, 
hospitalization,  or  medical  expenses. 

(ii)  A  profit-sharing  plan  is  a  plan  es¬ 
tablished  and  maintained  by  an  em¬ 
ployer  to  provide  for  the  participation 
in  his  profits  by  his  employees  or  their 
beneficiaries.  The  plan  must  provide  a 
definite  predetermined  formula  for  allo¬ 
cating  the  contributions  made  to  the 
plan  among  the  participants  and  for 
distributing  the  funds  accumulated  un¬ 
der  the  plan  after  a  fixed  number  of 
years,  the  attainment  of  a  stated  age, 
or  upon  the  prior  occurrence  of  some 
event  such  as  layoff,  illness,  disability,  re¬ 
tirement,  death,  or  severance  of  employ¬ 
ment.  A  formula  for  allocating  the  con¬ 
tributions  among  the  participants  is 
definite  if,  for  example,  it  provides  for 
an  allocation  in  proportion  to  the  basic 
compensation  of  each  participant.  A 
plan  (whether  or  not  it  contains  a  defi¬ 
nite  predetermined  formula  for  deter¬ 
mining  the  profits  to  be  shared  with  the 
employees)  does  not  qualify  under  sec¬ 
tion  401  (a)  if  the  contributions  to  the 
plan  are  made  at  such  times  or  in  such 
amounts  that  the  plan  in  operation  dis¬ 
criminates  in  favor  of  officers,  share¬ 
holders,  persons  whose  principal  duties 
consist  in  supervising  the  work  of  other 
employees,  or  highly  compensated  em¬ 
ployees.  For  the  rules  with  respect  to  dis¬ 
crimination,  see  §§  1.401-3  and  1-401-4. 
A  profit-sharing  plan  within  the  mean¬ 
ing  of  section  401  is  primarily  a  plan  of 
deferred  compensation,  but  the  amounts 
allocated  to  the  account  of  a  participant 
may  be  used  to  provide  for  him  or  his 
family  incidental  life  or  accident  or 
health  insurance. 

(iii)  A  stock  bonus  plan  is  a  plan  es¬ 
tablished  and  maintained  by  an  em¬ 
ployer  to  provide  benefits  similar  to  those 
of  a  profit-sharing  plan,  except  that  the 
contributions  by  the  employer  are  not 
necessarily  dependent  upon  profits  and 
the  benefits  are  distributable  in  stock  of 
the  employer  company.  For  the  purpose 
of  allocating  and  distributing  the  stock 
of  the  employer  which  is  to  be  shared 
among  his  employees  or  their  benefici¬ 
aries,  such  a  plan  is  subject  to  the  same 
requirements  as  a  profit-sharing  plan. 

(iv)  As  to  inclusion  of  full-time  life 
insurance  salesmen  within  the  class  of 
persons  considered  to  be  employees,  see 
section  7701  (a)  (20) . 

(2)  The  term  “plan”  implies  a  perma¬ 
nent  as  distinguished  from  a  temporary 
program.  Thus,  although  the  employer 
may  reserve  the  right  to  change  or  ter¬ 
minate  the  plan,  and  to  discontinue  con¬ 
tributions  thereunder,  the  abandonment 
of  the  plan  for  any  reason  other  than 
business  necessity  within  a  few  years 


after  it  has  taken  effect  will  be  evidence 
that  the  plan  from  its  Inception  was  not 
a  bona  fide  program  for  the  exclusive 
benefit  of  employees  in  general.  Espe¬ 
cially  will  this  be  true  if,  for  example, 
a  pension  plan  is  abandoned  soon  after 
pensions  have  been  fully  funded  for  per¬ 
sons  in  favor  of  whom  discrimination  is 
prohibited  under  section  401  (a).  The 
permanency  of  the  plan  will  be  indi¬ 
cated  by  all  of  the  surrounding  facts  and 
circumstances,  including  the  likelihood 
of  the  employer’s  ability  to  continue  con¬ 
tributions  as  provided  under  the  plan. 
In  the  case  of  a  profit-sharing  plan,  it 
is  not  necessary  that  the  employer  con¬ 
tribute  every  year  or  that  he  contribute 
the  same  amount  or  contribute  in  ac¬ 
cordance  with  the  same  ratio  every  year. 
However,  merely  making  a  single  or 
occasional  contribution  out  of  profits  for 
employees  does  not  establish  a  plan  of 
profit-sharin.  To  be  a  profit-sharing 
plan,  there  must  be  recurring  and  sub¬ 
stantial  contributions  out  of  profits  for 
the  employees.  In  the  event  a  plan  is 
abandoned,  the  employer  should  prompt¬ 
ly  notify  the  district  director,  stating  the 
circumstances  which  led  to  the  discon¬ 
tinuance  of  the  plan. 

(3)  If  the  plan  is  so  designed  as  to 
amount  to  a  subterfuge  for  the  distribu¬ 
tion  of  profits  to  shareholders,  it  will  not 
qualify  as  a  plan  for  the  exclusive  benefit 
of  employees  even  though  other  em¬ 
ployees  who  are  not  shareholders  are 
also  included  under  the  plan.  The  plan 
must  benefit  the  employees  in  general, 
although  it  need  not  provide  benefits  for 
all  of  the  employees.  Among  the  em¬ 
ployees  to  be  benefited  may  be  persons 
who  are  officers  and  shareholders.  How¬ 
ever,  a  plan  is  not  for  the  exclusive  bene¬ 
fit  of  employees  in  general  if,  by  any 
device  whatever,  it  discriminates  either 
in  eligibility  requirements,  contributions, 
or  benefits  in  favor  of  employees  who  are 
officers,  shareholders,  persons  whose 
principal  duties  consist  in  supervising 
the  work  of  other  employees,  or  the 
highly  compensated  employees.  See  sec¬ 
tion  401  (a)  (3),  (4),  and  (5).  Simi¬ 
larly,  a  stock  bonus  or  profit-sharing 
plan  is  not  a  plan  for  the  exclusive  bene¬ 
fit  of  employees  in  general  if  the  funds 
therein  may  be  used  to  relieve  the  em¬ 
ployer  from  contributing  to  a  pension 
plan  operating  concurrently  and  cover¬ 
ing  the  same  employees.  All  of  the  sur¬ 
rounding  and  attendant  circumstances 
and  the  details  of  the  plan  will  be  indic¬ 
ative  of  whether  it  is  a  bona  fide  stock 
bonus,  pension,  or  profit-sharing  plan 
for  the  exclusive  benefit  of  employees  in 
general.  The  law  is  concerned  net  only 
with  the  form  of  a  plan  but  also  with  its 
effects  in  operation.  For  example,  sec¬ 
tion  401  (a)  (5)  specifies  certain  pro¬ 
visions  which  of  themselves  are  not  dis¬ 
criminatory.  However,  this  does  not 
mean  that  a  plan  containing  these  pro¬ 
visions  may  not  be  discriminatory  in 
actual  operation. 

(4)  A  plan  is  for  the  exclusive  benefit 
of  employees  or  their  beneficiaries  even 
though  it  may  cover  former  employees 
as  well  as  present  employees  and  em¬ 
ployees  who  are  temporarily  on  leave,  as, 
for  example,  in  the  Armed  Forces  of  the 
United  States.  A  plan  covering  only 


former  employees  may  qualify  under  sec¬ 
tion  401  (a)  if  it  complies  with  the  pro¬ 
visions  of  section  401  (a)  (3)  (B),  with 
respect  to  coverage,  and  section  401  (a) 
(4),  with  respect  to  contributions  and 
benefits,  as  applied  to  all  of  the  former 
employees.  The  term  “beneficiaries”  of 
an  employee  within  the  meaning  of  sec¬ 
tion  401  includes  the  estate  of  the 
employee,  dependents  of  the  employee, 
persons  who  are  the  natural  objects  of 
the  employee’s  bounty,  and  any  persons 
designated  by  the  employee  to  share  in 
the  benefits  of  the  plan  after  the  death 
of  the  employee. 

(5)  (i)  No  specific  limitations  are  pro¬ 
vided  in  section  401  (a)  with  respect  to 
investments  which  -may  be  made  by  the 
trustees  of  a  trust  qualifying  under  sec¬ 
tion  401  (a).  Generally,  the  contribu¬ 
tions  may  be  used  by  the  trustees  to  pur¬ 
chase  any  investments  permitted  by  the 
trust  agreement  to  the  extent  allowed  by 
local  law.  However,  such  a  trust  will  be 
subject  to  tax  under  section  511  with  re¬ 
spect  to  any  “unrelated  business  taxable 
income”  (as  defined  in  section  512)  real¬ 
ized  by  it  from  its  investments.  Further¬ 
more,  the  tax-exempt  status  of  the  trust 
will  be  forfeited  if  the  investments  made 
by  the  trustees  constitute  “prohibited 
transactions”  within  the  meaning  of  sec¬ 
tion  503.  See  also  the  regulations  under 
such  sections. 

(ii)  Where  the  trust  funds  are  in¬ 
vested  in  stock  or  securities  of,  or  Joaned 
to,  the  employer  or  other  person  de¬ 
scribed  in  section  503  (c) ,  full  disclosure 
must  be  made  of  the  reasons  for  such 
arrangement  and  the  conditions  under 
which  such  investments  are  made  in 
order  that  a  determination  may  be  made 
whether  the  trust  serves  any  purpose 
other  than  constituting  part  of  a  plan 
for  the  exclusive  benefit  of  employees. 
The  trustee  shall  report  any  of  such  in¬ 
vestments  on  the  return  which  under 
section  6033  it  is  required  to  file  and 
shall  with  respect  to  any  such  invest¬ 
ment  furnish  the  information  required 
by  such  return.  See  §  1.6033-1. 

(c)  Portions  of  years.  A  qualified 
status  must  be  maintained  throughout 
the  entire  taxable  year  of  the  trust  in 
order  for  the  trust  to  obtain  any  exemp¬ 
tion  for  such  year.  But  see  section  401 
(a)  (6)  and  §  1.401-3. 

(d)  Plan  of  several  employers.  A 
trust  forming  part  of  a  plan  of  several 
employers  for  their  employees  will  be 
qualified  if '  all  the  requirements  are 
otherwise  satisfied. 

(e)  Returns.  A  trust  which  qualifies 
under  section  401  (a)  and  which  is  ex¬ 
empt  under  section  501  (a)  must  file  a 
return  in  accordance  with  section  6033 
and  the  regulations  thereunder.  See 
§  1.6033-1.  In  case  such  a  trust  realizes 
any  unrelated  business  taxable  income, 
as  defined  in  section  512,  such  trust  is 
also  required  to  file  a  return  with  respect 
to  such  income.  See  §  1.6012-2. 

§  1.401-2  Impossibility  of  diversion 
under  the  trust  instrument — (a)  In  gen¬ 
eral.  (1)  Under  section  401  (a)  (2)  a 
trust  is  not  qualified  unless  under  the 
trust  instrument  it  is  impossible  (in  the 
taxable  year  and  at  any  time  thereafter 
before  the  satisfaction  of  all  liabilities  to 
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employees  or  their  beneficiaries  covered 
by  the  trust)  for  any  part  of  the  trust 
corpus  or  income  to  be  used  for,  or  di- 
•  verted  to,  purposes  other  than  for  the 
exclusive  benefit  of  such  employees  or 
their  beneficiaries. 

(2)  As  used  in  section  401  (a)  (2) ,  the 
phrase  “if  under  the  trust  instrument  it 
is  impossible"  means  that  the  trust  in¬ 
strument  must  definitely  and  affirma¬ 
tively  make  it  impossible  for  the  non¬ 
exempt  diversion  or  use  to  occur,  whether 
by  operation  or  natural  termination  of 
the  trust,  by  power  of  revocation  or 
amendment,  by  the  happening  of  a  con¬ 
tingency,  by  collateral  arrangement,  or 
by  any  other  means.  Although  it  is  not 
essential  that  the  employer  relinquish 
all  power  to  modify  or  terminate  the 
rights  of  certain  employees  covered  by 
the  trust,  it  must  be  impossible  for  the 
trust  funds  to  be  used  or  diverted  for 
purposes  other  than  for  the  exclusive 
benefit  of  his  employees  or  their 
beneficiaries. 

(3)  As  used  in  section  401  (a)  (2) ,  the 
phrase  “purposes  other  than  fcr  the 
exclusive  benefit  of  his  employees  or 
their  beneficiaries”  includes  all  objects 
or  aims  not  solely  •  designed  for  the 
proper  satisfaction  of  all  liabilities  to 
employees  or  their  beneficiaries  covered 
by  the  trust. 

(b)  Meaning  of  “liabilities”.  (1)  The 
intent  and  purpose  in  section  401  (a)  (2) 
of  the  phrase  “prior  to  the  satisfaction 
of  all  liabilities  with  respect  to  employees 
and  their  beneficiaries  under  the  trust” 
is  to  permit  the  employer  to  reserve  the 
right  to  recover  at  the  termination  of 
the  trust,  and  only  at  such  termination, 
any  balance  remaining  in  the  trust 
which  is  due  to  erroneous  actuarial  com¬ 
putations  during  the  previous  life  of  the 
trust.  A  balance  due  to  an  “erroneous 
actuarial  computation”  is  the  surplus 
arising  because  actual  requirements  dif¬ 
fer  from  the  expected  requirements  even 
though  the  latter  were  based  upon  pre¬ 
vious  actuarial  valuations  of  liabilities 
or  determinations  of  costs  of  providing 
pension  benefits  under  the  plan  and  were 
made  by  a  person  competent  to  make 
such  determinations  in  accordance  with 
reasonable  assumptions  as  to  mortality, 
interest,  etc.,  and  correct  procedures  re¬ 
lating  to  the  method  of  funding.  For 
example,  a  trust  has  accumulated  assets 
of  $1,000,000  at  the  time  of  liquidation, 
determined  by  acceptable  actuarial  pro¬ 
cedures  using  reasonable  assumptions  as 
to  interest,  mortality,  etc.,  as  being  nec¬ 
essary  to  provide  the  benefits  in  accord¬ 
ance  with  the  provisions  of  the  plan. 
Upon  such  liquidation  it  is  found  that 
$950,000  will  satisfy  all  of  the  liabilities 
under  the  plan.  The  surplus  of  $50,000 
arises,  therefore,  because  of  the  differ¬ 
ence  between  the  amounts  actuarially 
determined  and  the  amounts  actually  re¬ 
quired  to  satisfy  the  liabilities.  This 
$50,000,  therefore,  is  the  amount  which 
may  be  returned  to  the  employer  as  the 
result  of  an  erroneous  actuarial  com¬ 
putation.  If,  however,  the  surplus  of 
$50,000  had  been  accumulated  as  a  re¬ 
sult  of  a  change  in  the  benefit  provisions 
or  in  the  eligibility  requirements  of  the 
plan,  the  $50,000  could  not  revert  to  the 
employer  because  such  surplus  would  not 


be  the  result  of  an  erroneous  actuarial 
computation. 

(2)  The  term  “liabilities”  as  used  in 
section  401  (a)  (2)  includes  both  fixed 
and  contingent  obligations  to  employees. 
For  example,  if  1,000  employees  are  cov¬ 
ered  by  a  trust  forming  part  of  a  pension 
plan,  300  of  whom  have  satisfied  all  the 
requirements  for  a  monthly  pension, 
while  the  remaining  700  employees  have 
not  yet  completed  the  required  period  of 
service,  contingent  obligations  to  such 
700  employees  have  nevertheless  arisen 
which  constitute  "liabilities”  within  the 
meaning  of  that  term.  It  must  be  im¬ 
possible  for  the  employer  (or  other  non¬ 
employee)  to  recover  any  amounts  other 
than  such  amounts  as  remain  in  the 
trust  because  of  “erroneous  actuarial 
computations”  after  the  satisfaction  of 
all  fixed  and  contingent  obligations. 
Furthermore,  the  trust  instrument  must 
contain  a  definite  affirmative  provision 
to  this  effect,  irrespective  of  whether 
the  obligations  to  employees  have  their 
source  in  the  trust  instrument  itself,  in 
the  plan  of  which  the  trust  forms  a  part, 
or  in  some  collateral  instrument  or  ar¬ 
rangement  forming  a  part  of  such  plan, 
and  regardless  of  whether  such  obliga¬ 
tions  are,  technically  speaking,  liabilities 
of  the  employer,  of  the  trust,  or  of  some 
other  person  forming  a  part  of  the  plan 
or  connected  with  it. 

§  1.401-3  Requirements  as  to  cover¬ 
age.  (a)  (1)  In  order  to  insure  that 
stock  bonus,  pension,  and  profit-sharing 
plans  are  utilized  for  the  welfare  of  em¬ 
ployees  in  general,  and  to  prevent  the 
trust  device  from  being  used  for  the 
principal  benefit  of  shareholders,  officers, 
persons  whose  principal  duties  consist 
in  supervising  the  work  of  other  em¬ 
ployees,  or  highly  paid  employees,  or  as 
a  means  of  tax  avoidance,  a  trust  will  not 
be  qualified  unless  it  is  part  of  a  plan 
which  satisfies  the  coverage  requirements 
of  section  401  (a)  (3).  The  percentage 
requirements  in  section  401  (a)  (3)  (A) 
refer  to  a  percentage  of  all  the  active 
employees,  including  employees  tempo¬ 
rarily  on  leave,  such  as  those  in  the 
Armed  Forces  of  the  United  States,  if 
such  employees  are  eligible  under  the 
plan. 

(2)  The  application  of  section  401  (a) 
(3)  (A)  may  be  illustrated  by  the  follow¬ 
ing  example: 

Example.  An  employer  adopts  a  plan  at  a 
time  when  he  has  1,000  employees.  The  plan 
provides  that  all  full-time  employees  who 
have  been  employed  by  him  for  a  period  of 
two  years  and  have  reached  the  age  of  30 
shall  be  eligible  to  participate.  The  plan 
also  requires  participating  employees  to  con¬ 
tribute  3  percent  of  their  monthly  pay.  At 
the  time  the  plan  is  made  effective  100  of  the 
1,000  employees  had  not  beta  employed  for 
a  period  of  two  years.  Fifty  of  the  employees 
were  seasonal  employees  whose  customary 
employment  did  not  exceed  five  months  in 
any  calendar  year.  Twenty-five  of  the  em¬ 
ployees  were  part-time  employees  whose 
customary  employment  did  not  exceed  20 
hours  in  any  one  week.  One  hundred  and 
fifty  of  the  full-time  employees  who  had  been 
employed  for  two  years  or  more  had  not  yet 
reached  age  30.  The  requirements  of  section 
401  (a)  (3)  (A)  will.be  met  if  540  employees 
are  covered  by  the  plan,  as  shown  by  the 
following  computation: 


(i)  Total  employees  with  respect  to 

whom  the  percentage  re¬ 
quirements  are  applicable 
(1,000  minus  175  (100  plus  50 
plus  25)) -  825 

(ii)  Employees  not  eligible  to  partici¬ 

pate  because  of  age  require¬ 
ments  _  150 

(iii)  Total  employees  eligible  to  par¬ 

ticipate _  675 

(iv)  Percentage  of  employees  in  item 

(i)  eligible  to  participate _ 81  +  % 

(v)  Minimum  number  of  participat¬ 

ing  employees  to  qualify  the 
plan  (80  percent  of  675) _  540 

If  only  70  percent,  or  578,  of  the  825  em¬ 
ployees  satisfied  the  age  and  service  require¬ 
ments,  then  462  (80  percent  of  578) 

participating  employees  would  satisfy  the 
percentage  requirements. 

(b)  If  a  plan  fails  to  qualify  under 
the  percentage  requirements  of  section 
401  (a)  (3)  (A),  it  may  still  qualify  un¬ 
der  section  401  (a)  (3)  (B)  provided 
always  that  (as  required  by  section  401 
(a)  (3)  and  (4))  the  plan’s  eligibility 
conditions,  benefits,  and  contributions  do 
not  discriminate  in  favor  of  employees 
who  are  officers,  shareholders,  persons 
whose  principal  duties  consist  in  super¬ 
vising  the  work  of  other  employees,  or 
the  highly  compensated  employees. 

(c)  Since,  for  the  purpose  of  section 
401,  a  profit-sharing  plan  is  a  plan  which 
provides  for  distributing  the  funds  ac¬ 
cumulated  under  the  plan  after  a  fixed 
number  of  years,  the  attainment  of  a 
stated  age,  or  upon  the  prior  occurrence 
of  some  event  such  as  illness,  disability, 
retirement,  death,  layoff,  or  severance  of 
employment,  employees  who  receive  the 
amounts  allocated  to  their  accounts  be¬ 
fore  the  expiration  of  such  a  period  of 
time  or  the  occurrence  of  such  a  con¬ 
tingency  shall  not  be  considered  covered 
by  a  profit-sharing  plan  in  determining 
whether  the  plan  meets  the  coverage  re¬ 
quirements  of  section  401  (a)  (3(  A) 
and  (B).  Thus,  in  case  a  plan  permits 
employees  to  receive  immediately  the 
amounts  allocated  to  their  accounts,  or 
to  have  such  amounts  paid  to  a  profit- 
sharing  plan  for  them,  the  employees 
who  receive  the  shares  immediately 
shall  not,  for  the  purpose  of  section  401, 
be  considered  covered  by  a  profit-sharing 
plan. 

(d)  Section  401  (a)  (5)  sets  out  cer¬ 
tain  classifications  that  will  not  in  them¬ 
selves  be  considered  discriminatory. 
However,  those  so  designated  are  not  in¬ 
tended  to  be  exclusive.  Thus,  plans  may 
qualify  under  section  401  (a)  (3)  (B) 
even  though  coverage  thereunder  is  lim¬ 
ited  to  employees  who  have  either 
reached  a  designated  age  or  have  been 
employed  for  a  designated  number  of 
years,  or  who  are  employed  in  certain 
designated  departments  or  are  in  other 
classifications,  provided  the  effect  of 
covering  only  such  employees  does  not 
discriminate  in  favor  of  officers,  share¬ 
holders,  employees  whose  principal  du¬ 
ties  consist  in  supervising  the  work  of 
other  employees,  or  highly  compensated 
employees.  For  example,  if  there  are 
1,000  employees,  and  the  plan  is  written 
for  only  salaried  employees,  and  conse¬ 
quently  only  500  employees  are  covered, 
that  fact  alone  will  not  justify  the  con- 
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elusion  that  the  plan  does  not  meet  the 
coverage  requirements  of  section  401  (a), 

(3)  (B).  Conversely,  if  a  contributory 
plan  is  offered  to  all  of  the  employees  but 
the  contributions  required  of  the  em¬ 
ployee  participants  are  so  burdensome  as 
to  make  the  plan  acceptable  only  to  the 
highly  paid  employees,  the  classification 
will  be  considered  discriminatory  in 
favor  of  such  highly  paid  employees. 

(e)  (1)  Section  401  (a)  (5)  contains 
a  provision  to  the  effect  that  a  classifica¬ 
tion  shall  not  be  considered  discrimina¬ 
tory  within  the  meaning  of  section  401 
(a)  (3)  (B)  merely  because  all  employees 
whose  entire  annual  remuneration  con¬ 
stitutes  “wages”  under  section  3121  (a) 

(1)  (for  purposes  of  the  Federal  Insur¬ 
ance  Contributions  Act)  are  excluded 
from  the  plan.  A  reference  to  section 
3121  (a)  (1)  for  years  after  1954  shall 
be  deemed  a  reference  to  section  1426 
(a)  (1)  for  years  before  1955.  This  pro¬ 
vision,  in  conjunction  with  section  401 
(a)  (3)  (B),  is  intended  to  permit  the 
qualification  of  plans  which  supplement 
the  old-age  and  survivor  insurance  ben¬ 
efits  under  the  Social  Security  Act. 
Thus,  a  classification  which  excludes  all 
employees  whose  entire  remuneration 
constitutes  “wages”  under  section  3121 
(a)  (1),  will  not  be  considered  discrimi¬ 
natory  merely  because  of  such  exclusion. 
Similarly,  a  plan  which  includes  all  em¬ 
ployees  will  not  be  considered  discrimi¬ 
natory  solely  because  the  contributions 
or  benefits  based  on  that  part  of  their 
remuneration  which  is  excluded  from 
wages  under  section  3121  (a)  (1)  differ 
from  the  contributions  or  benefits  based 
on  that  part  of  their  remuneration 
which  is  not  so  excluded.  However,  in 
making  his  determination  with  respect 
to  discrimination  in  classification  under 
section  401  (a)  (3)  (B),  the  Commis¬ 
sioner  will  consider  whether  the  total 
benefits  resulting  to  each  employee  under 
the  plan  and  under  the  Social  Security 
Act,  or  under  the  Social  Security  Act 
only,  establish  an  integrated  and  corre¬ 
lated  retirement  system  satisfying  the 
tests  of  section  401  (a).  If,  therefore,  a 
classification  of  employees  under  a  plan 
results  in  relatively  or  proportionately 
greater  benefits  for  employees  earning 
above  any  specified  salary  amount  or 
rate  than  for  those  below  any  such  sal¬ 
ary  amount  or  rate,  it  may  be  found  to 
be  discriminatory  within  the  meaning 
of  section  401  (a)  (3)  (B).  If,  however, 
the  relative  or  proportionate  differen- 
ences  in  benefits  which  result  from  such 
classification  are  approximately  offset 
by  the  old-age  and  survivor  insurance 
benefits  which  are  provided  by  the  So¬ 
cial  Security  Act  and  which  are  not  at¬ 
tributable  to  employee  contributions  un¬ 
der  the  Federal  Insurance  Contributions 
Act,  the  plan  will  be  considered  to  be 
properly  integrated  with  the  Social  Se¬ 
curity  Act  and  will,  therefore,  not  be 
considered  discriminatory. 

(2)  In  determining  whether  a  plan  is 
properly  intergrated  with  the  Social  .Se¬ 
curity  Act,  the  total  old-age  and  sur¬ 
vivor  insurance  benefits  with  respect  to 
an  employee  are  considered  to  be  150 
percent  of  the  employee’s  old-age  insur¬ 
ance  benefits  under  such  Act,  and  the 
proportion  of  such  total  benefits  which 
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is  attributable  to  employee  contributions 
Is  considered  to  be  approximately  20  per¬ 
cent  of  such  total  benefits.  These  as¬ 
sumptions  take  into  consideration  the 
changes  made  by  the  Social  Security 
Amendments  of  1954  and  the  Social  Se¬ 
curity  Amendments  of  1956.  Thus,  for 
example,  a  classification  of  employees 
under  a  noncontributory  pension  or 
annuity  plan  established  in  1956  which  is 
limited  to  employees  earning  in  excess 
of  $4,200  a  year  will  not  be  considered 
discriminatory  within  the  meaning  of 
section  401  (a)  (3)  (B),if: 

(i)  Normal  annual  retirement  bene¬ 
fits  for  any  employee  cannot  exceed  37  ft 
percent  of  his  average  annual  compensa¬ 
tion  in  excess  of  $4,200,  where  average 
annual  compensation  is  defined  to  mean 
the  average  annual  compensation  over 
the  highest  five  consecutive  years. 

(ii)  There  are  no  benefits  payable  in 
case  of  death  before  retirement. 

(iii)  The  normal  form  of  retirement 
benefit  is  a  straight  life  annuity,  and  if 
there  are  optional  forms,  the  benefit 
payments  are,  adjusted  so  that  the  total 
value  of  the  optional  form  is  the  same 
as  the  value  of  the  normal  form  of  re¬ 
tirement  benefits. 

(iv)  Normal  retirement  benefits  for 
employees  who  reach  normal  retirement 
age  before  completion  of  15  years  of 
service  with  the  employer  cannot  exceed 
2ft %  of  average  annual  compensation 
in  excess  of  $4,200  for  each  year  of 
service. 

(v)  Normal  retirement  age  is  not  lower 
than  age  65  for  men  and  not  lower  than 
age  60  for  women. 

(vi)  Benefits  payable  in  case  of  re¬ 
tirement  or  severance  of  employment 
before  normal  retirement  age  cannot 
exceed  the  actuarial  equivalent  of  that 
proportion  of  the  maximum  normal  re¬ 
tirement  benefits,  which  might  be  pro¬ 
vided  in  accordance  with  subdivisions  (i) 
through  (v)  of  this  subparagraph,  earned 
to  the  date  of  actual  retirement  or  sev¬ 
erance,  where  such  proportion  is  de¬ 
termined  by  the  ratio  that  the  actual 
number  of  years  of  service  of  the  em¬ 
ployee  at  retirement  or  severance  bears 
to  the  total  number  of  years  of  service 
he  would  have  had  if  he  had  remained  in 
service  until  normal  retirement  age. 

In  the  case  of  a  plan  limited  to  employees 
earning  over  $4,200  a  year  but  providing 
different  benefits,  or  providing  benefits 
related  to  years  of  service,  or  providing 
benefits  purchasable  by  stated  employer 
contributions,  or  under  which  the  em¬ 
ployees  contribute,  or  providing  a  com¬ 
bination  of  the  foregoing  variations,  the 
plan  will  be  considered  to  be  properly 
integrated  only  if,  as  determined  by  the 
Commissioner,  the  benefits  provided 
thereunder  by  employer  contributions 
cannot  exceed  in  value  the  benefits  de¬ 
scribed  in  the  example.  Similar  prin¬ 
ciples  will  govern  in  determining 
whether  a  plan  is  properly  integrated  if 
It  is  limited  to  employees  whose  compen¬ 
sation  exceeds  a  stated  level  other  than 
$4,200  a  year,  or  if  it  bases  benefits  or 
contributions  on  compensation  in  excess 
of  such  a  level,  or  if  it  provides  for  an 
offset  of  benefits  otherwise  payable  under 
the  plan  on  account  of  old-age  and 
survivor  insurance  benefits.  In  the  case 


of  a  profit-sharing  or  stock  bonus  plan 
which  is  limited  to  employees  whose 
compensation  is  in  excess  of  a  stated 
level,  or  which  bases  contributions  on 
compensation  in  excess  of  a  stated  level, 
similar  principles  will  govern  in  deter¬ 
mining  whether  the  plan  is  discrimina¬ 
tory,  provided  that  the  employer  does 
not  also  have  in  existence  a  pension  or 
annuity  plan  which  is  integrated  with 
old-age  and  survivor  insurance  benefits 
and  which  provides  for  employer  con¬ 
tributions  or  benefits  based  upon  all  or 
part  of  the  same  compensation  consid¬ 
ered  under  the  profit-sharing  or  stock 
bonus  plan.  In  the  case  of  a  plan  which 
is  properly  integrated  with  old-age  and 
survivor  insurance  benefits  as  in  effect 
before  the  Social  Security  Amendments 
of  1954,  and  which  is  limited  to  employ¬ 
ees  earning  in  excess  of  a  stated  level,  no 
adjustment  is  required  merely  because  of 
the  changes  made  by  such  Amendments. 

(3)  A  plan  supplementing  the  Social 
Security  Act  and  excluding  all  employees 
whose  entire  annual  remuneration  con¬ 
stitutes  “wages”  under  section  3121  (a) 
(1)  will  not,  however,  be  deemed  dis¬ 
criminatory  merely  because,  for  admin¬ 
istrative  convenience,  it  provides  a 
reasonable  minimum  benefit  not  to  ex¬ 
ceed  $20  a  month. 

(4)  Similar  considerations,  to  the  ex¬ 
tent  applicable  in  any  case,  will  govern 
classifications  under  a  plan  supplement¬ 
ing  the  benefits  provided  by  other  Fed¬ 
eral  or  State  laws.  See  section  401  (a) 

(5) . 

(f)  An  employer  may  designate  sev¬ 
eral  trusts  or  a  trust  or  trusts  and  an 
annuity  plan  or  plans  as  constituting 
one  plan  which  is  intended  to  qualify 
under  section  401  (a)  (3),  in  which  case 
all  of  such  trusts  and  plans  taken  as  a 
whole  may  meet  the  requirements  of  such 
section.  The  fact  that  such  combination 
of  trusts  and  plans  fails  to  qualify  as  one 
plan  does  not  prevent  such  of  the  trusts 
and  plans  as  qualify  from  meeting  the 
requirements  of  section  40!  (a). 

(g)  It  is  provided  in  section  401  (a) 

(6)  that  a  plan  will  satisfy  the  require¬ 
ments  of  section  401  (a)  (3),  if  on  at 
least  one  day  in  each  quarter  of  the  tax¬ 
able  year  of  the  plan  it  satisfies  such 
requirements.  This  makes  it  possible  for 
a  new  plan  requiring  contributions  from 
employees  to  qualify  if  by  the  end  of 
the  quarter-year  in  which  the  plan  is 
adopted  it  secures  sufficient  contributing 
participants  to  meet  the  requirements  of 
section  401  (a)  (3).  It  also  affords  a 
period  of  time  in  which  new  participants 
may  be  §ecured  to  replace  former  par¬ 
ticipants,  so  as  to  meet  the  requirements 
of  either  subparagraph  (A)  or  (B)  of 
section  401  (a)  (3). 

§  1.401-4  Discrimination  as  to  con¬ 
tributions  or  benefits,  (a)  (1)  (i)  In 
order  to  qualify  under  section  401  (a), 
a  trust  must  not  only  meet  the  coverage 
requirements  of  section  401  (a)  (3),  but, 
as  provided  in  section  401  (a)  (4),  it 
must  also  be  part  of  a  plan  under  which 
there  is  no  discrimination  in  contribu¬ 
tions  or  benefits  in  favor  of  officers, 
shareholders,  employees  whose  principal 
duties  consist  in  supervising  the  work  of 
other  employees,  or  highly  compensated 
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employees  as  against  other  employees 
whether  within  or  without  the  plan. 

(ii)  Since,  for  the  purpose  of  section 
401,  a  profit-sharing  plan  is  a  plan  which 
provides  for  distributing  the  funds  ac¬ 
cumulated  under  the  plan  after  a  fixed 
number  of  years,  the  attainment  of  a 
stated  age,  or  upon  the  prior  occurrence 
of  some  event  such  as  illness,  disability, 
retirement,  death,  layoff,  or  severance 
of  employment,  any  amount  allocated  to 
an  employee  which  is  withdrawn  before 
the  expiration  of  such  a  period  of  time 
or  the  occurrence  of  such  a  contingency 
shall  not  be  considered  in  determining 
whether  the  contributions  under  the 
plan  discriminate  in  favor  of  officers, 
shareholders,  employees  whose  principal 
duties  consist  in  supervising  the  work 
of  other  employees,  or  highly  compen¬ 
sated  employees.  Thus,  in  case  a  plan 
permits  employees  to  receive  immedi¬ 
ately  the  whole  or  any  part  of  the 
amounts  allocated  to  their  accounts,  or 
to  have  the  whole  or  any  part  of  such 
amounts  paid  to  a  profit-sharing  plan 
for  them,  any  amounts  which  are  re¬ 
ceived  immediately  shall  not,  for  the 
purpose  of  section  401,  be  considered 
contributed  to  a  profit-sharing  plan. 

(iii)  Funds  in  a  stock  bonus  or  profit- 
sharing  plan  arising  from  forfeitures  on 
termination  of  service,  or  other  reason, 
must  not  be  allocated  to  the  remaining 
participants  in  such  a  manner  as  will  ef¬ 
fect  the  prohibited  discrimination.  With 
respect  to  forfeitures  in  a  pension  plan, 
see  §  1.40-1  (b)  (1)  (i). 

(2)  (i)  Section  401  (a)  (5)  sets  out 
certain  provisions  which  will  not  in  and 
of  themselves  be  discriminatory  within 
the  meaning  of  section  401  (a)  (3)  or 
(4).  See  §1.401-3.  Thus,  a  plan  will 
not  be  considered  discriminatory  merely 
because  the  contributions  or  benefits  bear 
a  uniform  relationship  to  total  compen¬ 
sation  or  to  the  basic  or  regular  rate  of 
compensation,  or  merely  because  the 
contributions  or  benefits  based  on  that 
part  of  the  annual  compensation  of  em¬ 
ployees  which  is  subject  to  the  Federal 
Insurance  Contributions  Act  differ  from 
the  contributions  or  benefits  based  on 
any  excess  of  such  annual  compensation 
over  such  part. 

(ii)  The  exceptions  specified  in  sec¬ 
tion  401  (a)  (5) ’are  not  an  exclusive 
enumeration,  but  are  merely  a  recital  of 
provisions  frequently  encountered  which 
will  not  of  themselves  constitute  forbid¬ 
den  discrimination  in  contributions  or 
benefits. 

(iii)  Variations  in  contributions  or 
benefits  may  be  provided  so  long  as  the 
plan,  viewed  as  a  whole  for  the  benefit 
of  employees  in  general,  with  all  its  at¬ 
tendant  circumstances,  does  not  dis¬ 
criminate  in  favor  of  employees  within 
the  enumerations  with  respect  to  which 
discrimination  is  prohibited.  'Thus,  ben¬ 
efits  in  a  stock  bonus  or  profit-sharing 
plan  which  vary  by  reason  of  an  alloca¬ 
tion  formula  which  takes  into  considera¬ 
tion  years  of  service,  or  other  factors, 
are  not  prohibited  unless  they  discrimi¬ 
nate  in  favor  of  such  employees. 

(b)  A  plan  which  excludes  all  em¬ 
ployees  whose  entire  remuneration  con¬ 
stitutes  wages  under  section  3121  (a)  (IV. 
(relating  to  the  Federal  Insurance  Con¬ 
tributions  Act),  or  a  plan  under  which 


the  contributions  or  benefits  based  on 
that  part  of  an  employee’s  remuneration 
which  is  excluded  from  “wages”  under 
such  Act  differs  from  the  contributions 
or  benefits  based  on  that  part  of  the  em¬ 
ployee’s  remuneration  which  is  not  so 
excluded,  or  a  plan  under  which  the  con¬ 
tributions  or  benefits  differ  because  of 
any  retirement  benefit  created  under 
State  or  Federal  law,  will  not  be  discrim¬ 
inatory  because  of  such  exclusion  or  dif¬ 
ference,  provided  the  total  benefits 
resulting  under  the  plan  and  under  such 
law  establish  an  integrated  and  corre¬ 
lated  retirement  system  satisfying  the 
tests  of  section  401  (a). 

(c)  Although  a  plan  may  provide  for 
termination  at  will  by  the  employer,  this 
will  not  of  itself  prevent  a  trust  from 
being  a  qualified  trust.  However,  in 
certain  cases  that  fact  may  necessitate 
some  provision  in  the  plan  which  will 
preclude  such  termination  from  effecting 
the  prohibited  discrimination.  This  may 
occur  where,  for  example,  certain  officers 
or  highly  compensated  employees  are  at 
the  inception  of  the  plan  within  a  few 
years  of  retirement  age  and  the  opera¬ 
tion  of  the  plan  will  fund  and  vest  their 
benefits  in  a  short  period,  thus  resulting 
in  such  discrimination  in  favor  of  such 
officers  or  hightly  compensated  em¬ 
ployees. 

§  1.401-5  Period  for  which  require - 
merits  of  section  401  (a)  (3),  (4),  (5), 
and  (6)  are  applicable.  A  pension, 
profit-sharing,  stock  bonus,  or  annuity 
plan  shall  be  considered  as  satisfying  the 
requirements  of  section  401  (a)  (3),  (4), 
(5),  and  (6)  for  the  period  beginning 
with  the  date  on  which  it  was  put  into 
effect  and  ending  with  the  15th  day  of 
the  third  month  following  the  close  of 
the  taxable  year  of  the  employer  in 
which  the  plan  was  put  into  effect,  if  all 
the  provisions  of  the  plan  which  are  nec¬ 
essary  to  satisfy  such  requirements  are 
in  effect  by  the  end  of  such  period  and 
have  been  made  effective  for  all  purposes 
with  respect  to  the  whole  of  such  period. 
Thus,  if  an  employer  in  1954  adopts  such 
a  plan  as  of  January  1,  1954,  and  makes 
a  return  on  the  basis  of  the  calendar 
year,  he  will  have  until  March  15,  1955, 
to  amend  his  plan  so  as  to  make  it  satisfy 
the  requirements  of  section  401  (a)  (3), 
(4),  (5),  and  (6)  for  the  calendar  year 
1954  provided  that  by  March  15,  1955, 
all  provisions  of  such  plan  necessary  to 
satisfy  such  requirements  are  in  effect 
and  have  been  made  retroactive  for  all 
purposes  to  January  1, 1954,  the  effective 
date  of  the  plan.  If  an  employer  is  on 
a  fiscal  year  basis,  for  example,  April  1 
to  March  31,  and  in  1954  adopts  such  a 
plan  effective  as  of  April  1,  1954,  he  will 
have  until  June  15,  1955,  to  amend  his 
plan  so  as  to  make  it  satisfy  the  require¬ 
ments  of  section  401  (a)  (3),  (4),  (5), 
and  (6)  for  the  fiscal  year  beginning 
April  1,  1954,  provided  that  by  June  15, 
1955,  all  provisions  of  such  plan  neces¬ 
sary  to  satisfy  such  requirements  are  in 
effect  and  have  been  made  retroactive 
for  all  purposes  to  April  1,  1954,  the  ef¬ 
fective  date  of  the  plan.  It  should  be 
noted  that  under  section  401  (b)  the  pe¬ 
riod  in  which  a  plan  may  be  amended 
to  qualify  under  section  401  (a)  ends 
before  the  date  on  which  taxpayers  other 


than  corporations  are  required  to  file 
income  tax  returns.  See  section  6072. 

§  1.402  (a)  Statutory  provisions;  tax¬ 
ability  of  beneficiary  of  employees’  trust; 
exempt  trust. 

Sec.  402.  Taxability  of  beneficiary  of  em¬ 
ployees’  trust — (a)  Taxability  of  beneficiary 
of  exempt  trust — (1)  General  rule.  Except 
as  provided  in  paragraph  (2),  the  amount 
actually  distributed  or  made  available  to  any 
distributee  by  ..ny  employees’  trust  described 
in  section  401  (a)  which  is  exempt  from  tax 
under  section  501  (a)  shall  be  taxable  to  him, 
in  the  year  in  which  so  distributed  or  made 
available,  under  section  72  (relating  to  an¬ 
nuities)  except  that  section  72  (e)  (3)  shall 
not  sipply.  The  amount  actually  distributed 
or  made  available  to  any  distributee  shall  not 
Include  net  unrealized  appreciation  in  secu¬ 
rities  of  the  employer  corporation  attribut¬ 
able  to  the  amount  contributed  by  the 
employee.  Such  net  unrealized  appreciation 
and  the  resulting  adjustments  to  basis  of 
6uch  securities  shall  be  determined  in  ac¬ 
cordance  with  regulations  prescribed  by  the 
Secretary  or  his  delegate. 

(2)  Capital  gains  treatment  for  certain 
distributions.  In  the  case  of  an  employees’ 
trust  described  in  section  401  (a) ,  which  is 
exempt  from  tax  under  section  501  (a),  if 
the  total  distributions  payable  with  respect 
to  any  employee  are  paid  to  the  distributee 
within  1  taxable  year  of  the  distributee  on 
account  of  the  employee’s  death  or  other 
separation  from  the  service,  or  on  account 
of  the  death  of  the  employee  after  his  sep¬ 
aration  from  the  service,  the  amount  of  such 
distribution,  to  the  extent  exceeding  the 
amounts  contributed  by  the  employee  (de¬ 
termined  by  applying  section  72  (f ) ) ,  which 
employee  contributions  shall  be  reduced  by 
any  amounts  theretofore  distributed  to  him 
which  were  not  includible  in  gross  income, 
shall  be  considered  a  gain  from  the  sale  or 
exchange  of  a  capital  asset  held  for  more 
than  6  months.  Where  such  total  distribu¬ 
tions  Include  securities  of  the  employer  cor¬ 
poration,  there  shall  be  excluded  from  such 
excess  the  net  unrealized  appreciation  at¬ 
tributable  to  that  part  of  the  total  distribu¬ 
tions  which  consists  of  the  securities  of  the 
employer  corporation  so  distributed.  The 
amount  of  such  net  unrealized  appreciation 
and  the  resulting  adjustments  to  basis  of 
the  securities  of  the  employer  corporation 
so  distributed  shall  be  determined  in  ac¬ 
cordance  with  regulations  prescribed  by  the 
Secretary  or  his  delegate. 

(3)  Definitions.  For  purposes  of  this  sub¬ 
section — 

(A)  The  term  "securities”  means  only 
shares  of  stock  and  bonds  or  debentures  is¬ 
sued  by  a  corporation  with  Interest  coupons 
or  in  registered  form. 

(B)  The  term  "securities  of  the  employer 
corporation”  Includes,  securities  of  a  parent 
or  subsidiary  corporation  (as  defined  in  sec¬ 
tion  421  (d)  (2)  and  (3) )  of  the  employer 
corporation. 

(C)  The  term  “total  distributions  pay¬ 
able”  means  the  balance  to  the  credit  of  an 
employee  which  becomes  payable  to  a  dis¬ 
tributee  on  account  of  the  employee’s  death 
or  other  separation  from  the  service,  or  on 
account  of  his  death  after  separation  from 
the  service. 

§  1.402  (a)-l  Taxability  of  benefi¬ 
ciary  under  a  trust  which  meets  the  re- 
■  quirements  of  section  401  (a) — (a)  In 
general.  (1)  (i)  Section  402  relates  to 
th^  taxation  of  the  beneficiary  of  an  em¬ 
ployees’  trust.  If  an  employer  makes  a 
contribution  for  the  benefit  of  an  em¬ 
ployee  to  a  trust  described  in  section  401 
(a)  for  the  taxable  year  of  the  employer 
which  ends  within  or  with  a  taxable  year 
of  the  trust  for  which  the  trust  is  exempt 
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under  section  501  (a),  the  employee  is 
not  required  to  include  such  contribution 
in  his  income  except  for  the  year  or  years 
in  which  such  contribution  is  distributed 
or  made  available  to  him.  It  is  im¬ 
material  in  the  case  of  contributions  to 
an  exempt  trust  whether  the  employee’s 
rights  in  the  contributions  to  the  trust 
are  forfeitable  or  nonforfeitable  either 
at  the  time  the  contribution  is  made  to 
the  trust  or  thereafter. 

(ii)  The  provisions  of  section  402  (a) 
relate  only  to  a  distribution  by  a  trust 
described  in  section  401  (a)  which  is 
exempt  under  section  501  (a)  for  the 
taxable  year  of  the  trust  in  which  the 
distribution  is  made.  The  distribution 
from  such  an  exempt  trust  when  received 
or  made  available  is  taxable  to  the  dis¬ 
tributee  to  the  extent  provided  in  sec¬ 
tion  72  (relating  to  annuities),  except 
that  section  72  (e)  (3)  (relating  to  the 
treatment  of  certain  lump  sums)  shall 
not  apply,  and  except  that  certain  total 
distributions  described  in  section  402  (a) 
(2)  are  taxable  as  long-term  capital 
gains.  For  the  treatment  of  such  total 
distributions,  see  subparagraph  (6)  of 
this  paragraph.  Under  certain  circum¬ 
stances,  an  amount  representing  the  un¬ 
realized  appreciation  in  the  value  of  the 
securities  of  the  employer  is  excludable 
from  gross  income  for  the  year  of  dis¬ 
tribution.  For  the  rules  relating  to  such 
exclusion,  see  paragraph  (b)  of  this 
section.  Furthermore,  the  exclusion  pro¬ 
vided  by  section  105  (d)  is  applicable  to 
a  distribution  from  a  trust  described  in 
section  401  (a)  and  exempt  under  sec¬ 
tion  501  (a)  if  such  distribution  consti¬ 
tutes  wages  or  payments  in  lieu  of  wages 
for  a  period  during  which  an  employee 
is  absent  from  work  on  account  of  a  per¬ 
sonal  injury  or  sickness  (see  section  105 
and  the  regulations  thereunder) . 

(iii)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  distribution  of  prop¬ 
erty  by  a  trust  described  in  section  401 
(a)  and  exempt  under  section  501  (a) 
shall  be  taken  into  account  by  the  dis¬ 
tributee  at  its  fair  market  value.  For 
example,  where  a  United  States  savings 
bond  which  was  purchased  by  a  trustee 
in  its  own  name  later  is  distributed  by 
such  trust,  it  shall  be  taken  into  account 
at  its  redemption  value  at  the  time  of 
distribution  and  such  redemption  value 
shall  be  the  distributee’s  basis  for  the 
bond  for  the  purpose  of  determining  the 
extent  to  which  income  is  realized  upon 
its  ultimate  redemption. 

(iv)  If  a  trust  is  exempt  for  the  tax¬ 
able  year  in  which  the  distribution  oc¬ 
curs,  but  was  not  so  exempt  for  one  or 
more  prior  taxable  years  under  section 
501  (a)  (or  under  section  165  (a)  of  the 
Internal  Revenue  Code  of  1939  for  years 
to  which  such  section  was  applicable), 
the  contributions  of  the  employer  which 
were  includible  in  the  gross  income  of 
the  employee  for  the  taxable  year  when 
made  shall,  in  accordance  with  section 
72  (f),  also  be  treated  as  part  of  the 
consideration  paid  by  the  employee. 

(v)  If  the  trust  is  not  exempt  at  the 
time  the  distribution  is  received  by  or 
made  available  to  the  employee,  see  sec¬ 
tion  402  (b)  and  §  1.402  (b)-l  (b). 

(2)  If  a  trust  described  in  section  401 
(a)  and  exempt  under  section  501  (a) 
purchases  an  annuity  contract  for  an 


employee  and  distributes  it  to  the  em¬ 
ployee  in  a  year  for  which  the  trust  is 
exempt,  the  contract  containing  a  cash 
surrender  value  which  may  be  available 
to  an  employee  by  surrendering  the  con¬ 
tract,  such  cash  surrender  value  will  not 
be  considered  income  to  the  employee 
unless  and  until  the  contract  is  sur¬ 
rendered.  If,  however,  the  contract  dis¬ 
tributed  by  such  an  exempt  trust  is  a 
retirement  income,  endowment,  orother 
life  insurance  contract  and  is  distributed 
after  October  26,  1956,  the  entire  cash 
value  of  such  contract  at  the  time  of 
distribution  must  be  included  in  the  dis¬ 
tributee’s  income  in  accordance  with  the 
provisions  of  section  402  (a),  except  to 
the  extent  that,  within  60  days  after  the 
distribution  of  such  contract,  all  or  any 
portion  of  such  value  is  irrevocably  con¬ 
verted  into  a  contract  under  which  no 
part  of  any  proceeds  payable  on  death 
at  any  time  would  be  excludable  under 
section  101  (a)  (relating  to  life  insurance 
proceeds) . 

(3)  U)  If  a  trust  described  in  section 
401  (a)  and  exempt  under  section  501 
(a)  purchases  under  the  plan  retire¬ 
ment  income,  endowment,  or  other  con¬ 
tracts  providing  life  insurance  protec¬ 
tion,  payable  upon  the  death  of  the  em¬ 
ployee  participants,  and  either — 

(a)  The  proceeds  of  such  life  insur¬ 
ance  are  payable  to  a  beneficiary  of  the 
employee  participant,  other  than  the 
trust,  or 

(b)  In  case  such  proceeds  are  payable 
to  the  trust,  by  the  terms  of  the  plan  the 
trustee  is  required  to  pay  over  all  of  such 
proceeds  to  a  beneficiary  of  the  employee 
participant, 

then,  the  portion  of  the  premiums  paid 
for  the  life  insurance  protection  pro¬ 
vided  under  such  contracts  from  either 
the  contributions  of  the  employer  or 
earnings  of  the  trust  will  constitute  in¬ 
come  to  the  employee  for  the  year  or 
years  in  which  the  contributions  or  earn¬ 
ings  are  applied  toward  the  purchase  of 
such  life  insurance.  If  the  amount  pay¬ 
able  upon  death  at  any  time  during  the 
year  exceeds  the  cash  value  of  the  in¬ 
surance  policy  at  the  end  of  the  year,  the 
entire  amount  of  such  excess  will  be  con¬ 
sidered  current  life  insurance  protec¬ 
tion.  The  cost  of  such  insurance  will  be 
considered  to  be  a  reasonable  net  pre¬ 
mium  cost,  as  determined  by  the  Com¬ 
missioner,  for  such  amount  for  the 
appropriate  period.  The  amount  thus  to 
be  included  in  the  gross  income  of  the 
employee  under  this  subdivision  shall  be 
considered  as  premiums  or  other  con¬ 
sideration  paid  or  contributed  by  the 
employee  only  with  respect  to  any  bene¬ 
fits  attributable  to  the  contract  provid¬ 
ing  the  life  insurance  protection. 

(ii)  The  determination  of  the  cost  of 
life  insurance  protection  may  be  illus¬ 
trated  by  the  following  example: 

Example.  A  policy  purchased  under  a 
qualified  plan  for  an  employee  provides  an 
annuity  of  $100  per  month  upon  retirement 
at  age  65,  with  a  minimum  death  benefit 
of  $10,000.  The  Insurance  payable  if  death 
occurred  In  the  first  year  would  be  $10,000. 
The  cash  value  at  the  end  of  the  first  year  Is 
0.  The  net  Insurance  is  therefore  $10,000 
minus  0,  or  $10,000.  Assuming  that  the 
Commissioner  has  determined  that  a  rea¬ 
sonable  net  premium  for  the  employee’s  age 


Is  $5.85  per  $1,000,  the  premium  for  $10,000 
of  life  insurance  Is  therefore  $58.50,  and 
this  Is  the  amount  to  be  reported  as  in¬ 
come  by  the  employee  for  the  year.  The 
balance  of  the  premium  Is  the  amount  con¬ 
tributed  for  the  annuity,  which  Is  not  tax¬ 
able  to  the  employee  under  a  plan  meeting 
the  requirements  of  section  401  (a) ,  except  as 
provided  under  section  402  (a).  Assuming 
that  the  cash  value  at  the  end  of  the  second 
year  is  $500,  the  net  insurance  would  then 
be  $9,500  for  the  second  year.  With  a  net 
1-year  term  rate  of  $6.30  for  the  employee’s 
age  In  the  second  year,  the  amount  to  be 
reported  as  income  to  the  employee  would  be 
$59.85. 

(iii)  This  subparagraph  shall  not  ap¬ 
ply  if  the  trust  has  a  right  under  any 
circumstances  to  retain  any  part  of  the 
proceeds  of  the  life  insurance  contract. 
But  see  subparagraph  (4)  (iv)  relating 
to  the  taxability  of  the  distribution  of 
such  proceeds  to  a  beneficiary. 

.  (4)  (i)  In  case  a  trust  described  in 
section  401  (a)  and  exempt  under  section 
501  (a)  either — 

(a)  Has  purchased  a  retirement  in¬ 
come,  endowment,  or  other  life  insurance 
contract,  and  the  employee  either  paid 
the  cost  of  the  insurance  or  was  taxable 
on  the  cost  of  the  insurance  under  sub- 
paragraph  (3)  of  this  paragraph,  or 

(b)  Has  purchased  an  annuity  con¬ 
tract,  the  amounts  payable  under  any 
such  contract  by  reason  of  the  death  of 
the  employee  are  taxable  under  the  rules 
of  subdivision  (ii)  of  this  subparagraph, 
except  in  the  case  of  a  joint  and  survivor 
annuity. 

(ii)  (a)  In  the  case  of  an  annuity 
contract,  the  death  benefit  is  the  ac¬ 
cumulation  of  the  premiums  (plus  earn¬ 
ings  thereon)  which  is  intended  to  fund 
pension  or  other  deferred  benefits  under 
a  pension  or  profit-sharing  plan.  Such 
death  benefits  are  not  in  the  nature  of 
life  insurance  and  are  not  excludable 
from  gross  income  under  section  101  (a) . 

(b)  In  the  case  of  a  retirement  in¬ 
come,  endowment,  or  other  life  insurance 
contract  under  which  there  is  a  reserve 
accumulation  which  is  intended  to  fund 
pension  or  other  deferred  benefits  under 
a  pension  or  profit-sharing  plan,  such 
reserve  accumulation  constitutes  the 
source  of  the  cash  value  of  the  contract 
and  approximates  the  amount  of  such 
cash  value.  The  portion  of  the  proceeds 
paid  upon  the  death  of  the  insured  em¬ 
ployee  which  is  equal  to  the  cash  value 
immediately  before  death  is  not  exclud¬ 
able  from  gross  income  under  section 
101  (a).  The  remaining  portion,  if  any, 
of  the  proceeds  paid  to  the  beneficiary 
by  reason  of  the  death  of  the  insured 
employee — that  is,  the  amount  in  excess 
of  the  cash  value — constitutes  current 
insurance  protection  and  is  excludable 
under  section  101  (a) . 

(c)  The  death  benefit  under  an  an¬ 
nuity  contract,  or  the  portion  of  the 
death  proceeds  under  a  retirement  in¬ 
come,  endowment,  or  other  life  insur¬ 
ance  contract  which  is  equal  to  the  cash 
value  of  the  contract  immediately  before 
death,  constitutes  a  distribution  from  the 
trust  consisting  in  whole  or  in  part  of 
deferred  compensation  and  is  taxable  to 
the  beneficiary  in  accordance  with  sec¬ 
tion  402  (a)  and  the  provisions  of  this 
paragraph,  except  to  the  extent  that  the 
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limited  exclusion  from  income  provided 
in  section  101  (b)  is  applicable. 

(d)  In  the  case  of  a  retirement  income, 
endowment,  or  other  life  insurance  con¬ 
tract  under  which  the  benefits  are  paid 
at  a  date  or  dates  later  than  the  death 
of  the  employee,  section  101  (d)  is  appli¬ 
cable  only  to  the  portion  of  the  benefits 
which  is  attributable  to  the  amount  ex¬ 
cludable  under  section  101  (a) .  The  por¬ 
tion  of  such  benefits  which  is  attributable 
to  the  cash  value  of  the  contract  imme¬ 
diately  before  death  is  taxable  under  sec¬ 
tion  72  (relating  to  annuities),  and  in 
such  case,  any  amount  excludable  under 
section  101  (b)  is  treated  as  additional 
consideration  paid  by  the  employee  in 
accordance  with  section  101  (b)  (2)  (D). 

(iii)  The  application  of  the  rules  un¬ 
der  subdivision  (ii)  of  this  subparagraph 
with  respect  to  the  taxability  of  proceeds 
of  a  retirement  income,  endowment,  or 
other  life  insurance  contract  paid  by 
reason  of  the  death  of  an  insured  em¬ 
ployee  who  has  paid  no  contributions 
under  the  plan  is  illustrated  by  the  fol¬ 


lowing  examples: 

Example  (1). 

Total  face  amount  of  the  contract 
payable  in  a  lump-sum  at  time  of 

death _ $25,  000 

Cash  value  of  the  contract  Immedi¬ 
ately  before  death _  11,000 


Excess  over  cash  value,  excludable 

under  section  101  (a) _  14,  000 


Cash  value  subject  to  limited  exclu¬ 
sion  under  section  101  (b) _ _  11,000 

Excludable  under  section  101  (b) 
(assuming  that  there  is  no  other 
death  benefit  paid  by  or  on  behalf 
of  any  employer  with  respect  to 
the  employee) _  5,000 


Balance  taxable  in  accordance  with 
section  402  (a)  (2)  (assuming  a 
total  distribution  in  one  taxable 

year  of  the  distributee) _  6, 000 

Portion  of  premiums  taxed  to  em¬ 
ployee  under  the  provisions  of 
subparagraph  (3)  of  this  para¬ 
graph  and  considered  as  contribu¬ 
tions  of  the  employee _  940 


Balance  taxable  as  long-term  capi¬ 
tal  gain _ _  5,  060 


Example  (2).  The  facts  are  the  same  as  in 
example  (1),  except  that  the  contract  pro¬ 
vides  that  the  beneficiary  may  elect  within 
60  days  after  the  death  of  the  employee 
either  to  take  the  $25,000  or  to  receive  10 
annual  Installments  of  $3,000  each,  and  the 
beneficiary  elects  to  receive  the  10  install¬ 
ments.  In  addition,  the  employee’s  rights 
to  the  cash  value  immediately  before  his 
death  were  forfeitable  at  least  to  the  extent 
of  $5,000.  Section  101  (d)  is  applicable  to 
the  amount  excludable  under  section  101 
(a),  that  is,  $14,000.  The  portion  of  each 
annual  Installment  of  $3,000  which  is  attrib¬ 
utable  to  this  $14,000  is  determined  by  allo¬ 
cating  each  Installment  in  accordance  with 
the  ratio  which  this  $14,000  bears  to  the 
total  amount  which  was  payable  at  death 
($25,000).  Accordingly,  the  portion  of  each 
annual  Installment  which  is  subject  to  sec¬ 
tion  101  (d)  is  $1,680  (1%5  of  $3,000),  of 
which,  $1,400  (tio  of  $14,000)  is  excludable 
under  section  101  (a),  and  the  remaining 
$280  is  includible  in  the  gross  income  of  the 
beneficiary.  However,  if  the  beneficiary  is  a 
surviving  spouse  as  defined  in  section  101 
(d)  (3),  the  exclusion  provided  by  section 
101  (d)  (1)  (B)  is  applicable  to  such  $280. 
The  remaining  portion  of  each  annual  $3,000 
Installment,  $1,320,  is  attributable  to  the 


cash  value  of  the  contract  and  Is  treated 
under  section  72,  as  follows: 


Amount  actually  contributed  by  the 

employee _  00 

Amount  considered  contributed  by 
employee  by  reason  of  section  101 

(b) _ $5,000 

Portion  of  premiums  taxed  to  em¬ 
ployee  under  the  provisions  of 
subparagraph  (3)  of  this  para¬ 
graph  and  considered  as  contri¬ 
butions  of  the  employee _ 940 


Investment  in  the  contract _  5,940 

Expected  return,  10  X  $1,320 _ -  13,200 

Exclusion  ratio,  $5,940  $13, 200 _ -  .45 

Annual  exclusion,  .45  X  $1,320 _ -  594 


Accordingly,  $594  of  the  $1,320  portion  of 
each  annual  Installment  is  excludable  each 
year  under  section  72,  and  the  remaining 
$726  is  includible.  Thus,  if  the  beneficiary 
is  not  a  surviving  spouse,  a  total  of  $1,006 
($280  plus  $726)  of  each  annual  $3,000  in¬ 
stallment  is  Includible  in  Income  each  year. 

If  the  beneficiary  is  a  surviving  spouse,  and 
can  exclude  all  of  the  $280  under  section 
101  (d)  (1)  (B),  the  amount  Includible  in 
gross  income  each  year  is  $726  of  each  an¬ 
nual  $3,000  installment. 

(iv)  If  an  employee  neither  paid  the 
total  cost  of  the  life  insurance  protection 
provided  under  a  retirement  income,  en¬ 
dowment,  or  other  life  insurance  con¬ 
tract,  nor  was  taxable  under  subpara¬ 
graph  (3)  of  this  paragraph  with  respect 
thereto,  no  part  of  the  proceeds  of  such  a 
contract  which  are  paid  to  the  bene¬ 
ficiaries  of  the  employee  as  a  death  bene¬ 
fit  is  excludable  under  section  101  (a). 
The  entire  distribution  is  taxable  to  the 
beneficiaries  under  section  402  (a)  ex¬ 
cept  to  the  extent  that  a  limited  ex¬ 
clusion  may  be  allowable  under  section 
101  (b). 

(5)  If  pension  or  annuity  payments  or 

other  benefits  are  paid  or  made  available 
to  the  beneficiary  of  a  deceased  employee 
or  a  deceased  retired  employee  by  a  trust 
described  in  section  401  (a)  which  is  ex¬ 
empt  under  section  501  (a),  such 

amounts  are  taxable  in  accordance  with 
the  rules  of  section  402  (a)  and  this 
section.  In  case  such  amounts  are  tax¬ 
able  under  section  72,  the  “investment  in 
the  contract”  shall  be  determined  by  ref¬ 
erence  to  the  amount  contributed  by  the 
employee  and  by  applying  the  rules  of 
sections  72  (c),  72  (f),  101  (b)  (2)  (D), 
and  subparagraph  (3)  of  this  paragraph. 
In  case  the  amounts  paid  to,  or  includible 
in  the  gross  income  of,  the  beneficiaries 
of  the  deceased  employee  or  deceased 
retired  employee  constitute  a  distribu¬ 
tion  to  which  subparagraph  (6)  of  this 
paragraph  is  applicable,  the  extent  to 
which  the  distribution  is  taxable  is  deter¬ 
mined  by  reference  to  the  contributions 
of  the  employee,  by  reference  to  any 
prior  distributions  which  were  excludable 
from  gross  income  as  a  return  of  em¬ 
ployee  contributions,  and  by  applying  the 
rules  of  sections  72  (f ) ,  101  (b) ,  and  sub- 
paragraph  (3)  of  this  paragraph. 

(6)  (i)  If  the  total  distributions  pay¬ 
able  with  respect  to  any  employee  under 
a  trust  described  in  section  401  (a)  which 
in  the  year  of  distribution  is  exempt 
under  section  501  (a)  are  paid  to,  or  in¬ 
cludible  in  the  gross  income  of,  the  dis¬ 
tributee  within  one  taxable  year  of -the 
distributee  on  account  of  the  employee’s 
death  or  other  separation  from  the  serv¬ 
ice,  or  death  after  such  separation  from 


service,  the  amount  of  such  distribution, 
to  the  extent  It  exceeds  the  net  amount 
contributed  by  the  employee,  shall  be 
considered  a  gain  from  the  sale  or  ex¬ 
change  of  a  capital  asset  held  for  more 
than  six  months.  The  total  distributions 
payable  are  includible  in  the  gross  in¬ 
come  of  the  distributee  within  one  tax¬ 
able  year  if  they  are  made  available  to 
such  distributee  and  the  distributee  fails 
to  make  a  timely  election  under  section 
72  (h)  to  receive  an  annuity  in  lieu  of 
such  total  distributions.  For  rules  relat¬ 
ing  to  the  treatment  of  such  total  dis¬ 
tributions  in  the  case  of  a  nonresident 
alien  individual,  see  section  871  and  1441 
and  the  regulations  thereunder.  The 
“net  amount  contributed  by  the  em¬ 
ployee”  is  the  amount  actually  contrib¬ 
uted  by  the  employee  plus  any  amounts 
considered  to  be  contributed  by  the  em¬ 
ployee  under  the  rules  of  sections  72  (f), 
101  (b),  and  subparagraph  (3)  of  this 
paragraph,  reduced  by  any  amounts 
theretofore  distributed  to  him  which 
were  excludable  from  gross  income  as  a 
return  of  employee  contributions.  See, 
however,  paragraph  (b)  of  this  section 
for  rules  relating  to  the  exclusion  of 
amounts  representing  net  unrealized  ap¬ 
preciation  in  the  value  of  securities  of 
the  employer  corporation. 

(ii)  The  term  “total  distributions 
payable”  means  the  balance  to  the 
credit  of  an  employee  which  becomes 
payable  to  a  distributee  on  account  of 
the  employee’s  death  or  other  separation 
from  the  service  or  on  account  of  his 
death  after  separation  from  the  service. 
Thus,  distributions  made  before  a  total 
distribution  (for  example,  annuity  pay¬ 
ments  received  by  the  employee  after  re¬ 
tirement)  ,  will  not  defeat  application  of 
the  capital  gains  treatment  with  respect 
to  the  total  distributions  received  by  a 
beneficiary  upon  the  death  of  the  em¬ 
ployee  after  retirement.  However,  a  dis¬ 
tribution  on  separation  from  service  will 
not  receive  capital  gains  treatment  un¬ 
less  it  constitutes  the  total  amount  In 
the  employee’s  account  at  the  time  of 
his  separation  from  service.  If  the  total 
amount  in  the  employee’s  account  at  the 
time  of  his  death  or  other  separation 
from  the  service  or  death  after  separa¬ 
tion  from  the  service  is  paid  or  includible 
in  the  gross  income  of  the  distributee 
within  one  taxable  year  of  the  distrib¬ 
utee,  such  amount  is  entitled  to  the  capi¬ 
tal  gains  treatment  notwithstanding 
that  in  a  later  taxable  year  an  additional 
amount,  attributable  to  the  last  year  of 
service,  is  credited  to  the  account  of  the 
employee  and  distributed. 

(iii)  If  an  employee  retires  and  com¬ 
mences  to  receive  an  annuity  but  subse¬ 
quently,  in  some  succeeding  taxable  year, 
is  paid  a  lump  sum  in  settlement  of  all 
future  annuity  payments,  the  capital 
gains  treatment  does  not  apply  to  such 
lump  sum  settlement  paid  during  the 
lifetime  of  the  employee  since  it  is  not  a 
payment  on  account  of  separation  from 
the  service,  or  death  after  separation, 
but  is  on  account  of  the  settlement  of 
future  annuity  payments. 

(iv)  If  the  “total  distributions  pay¬ 
able”  are  paid  or  includible  in  the  gross 
income  of  several  distributees  within  one 
taxable  year  on  account  of  the  em¬ 
ployee’s  death  or  other  separation  from 
the  service  or  on  account  of  his  death 
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after  separation  from  the  service,  the 
capital  gains  treatment  is  applicable. 
The  total  distributions  payable  are  paid 
within  one  taxable  year  of  the  distribu¬ 
tees  when,  for  example,  a  portion  of 
such  total  is  distributed  in  cash  to 
one  distributee  and  the  balance  is 
used  to  purchase  an  annuity  contract 
which  is  distributed  to  the  other  dis¬ 
tributee.  However,  if  the  share  of  any 
distributee  is  not  paid  or  includible  in 
his  gross  income  within  the  same  tax¬ 
able  year  in  which  the  shares  of  the 
other  distributees  are  paid  or  includible 
in  their  gross  income,  none  of  the  dis¬ 
tributees  is  entitled  to  the  capital  gains 
treatment,  since  the  total  distributions 
payable  are  not  paid  or  includible  in  the 
distributees’  gross  income  within  one 
taxable  year.  For  example,  if  the  total 
distributions  payable  are  made  avail¬ 
able  to  each  of  two  distributees  and  one 
elects  to  receive  his  share  in  cash  while 
the  other  makes  a  timely  election  under 
section  72  (h)  to  receive  his  share  in 
installment  payments  from  the  trust, 
the  capital  gains  treatment  does  not 
apply  to  either  distributee. 

(v)  For  regulations  as  to  certain  plan 
terminations,  see  §  1.402  (e)  — 1. 

(b)  Distributions  including  securities 
of  the  employer  corporaton — (1)  In 
general,  (i)  If  a  trust  described  in  sec¬ 
tion  401  (a)  which  is  exempt  under  sec¬ 
tion  501  (a)  makes  a  distribution  to  a 
distributee,  and  such  distribution  in¬ 
cludes  securities  of  the  employer  corpo¬ 
ration,  the  amount  of  any  net  unrealized 
appreciation  in  such  securities  shall  be 
excluded  from  the  distributee’s  income 
in  the  year  of  such  distribution  to  the 
following  extent: 

(a)  If  the  distribution  constitutes  a 
total  distribution  to  which  the  rules  of 
paragraph  (a)  (6)  of  this  section  are 
applicable,  the  amount  to  be  excluded  is 
the  entire  net  unrealized  appreciation 
attributable  to  that  part  of  the  total 
distribution  which  consists  of  securities 
of  the  employer  corporation;  and 

(b)  If  the  distribution  is  other  than 
a  total  distribution  to  which  paragraph 
(a)  (6)  of  this  section  is  applicable,  the 
amount  to  be  excluded  is  that  portion  of 
the  net  unrealized  appreciation  in  the 
securities  of  the  employer  corporation 
which  is  attributable  to  the  amount  con¬ 
sidered  to  be  contributed  by  the  em¬ 
ployee  to  the  purchase  of  such  securities. 
The  amount  of  net  unrealized  apprecia¬ 
tion  which  is  excludable  under  the 
rules  of  (a)  and  (b)  of  this  subdivi¬ 
sion  shall  not  be  included  In  the 
basis  of  the  securities  in  the  hands  of 
the  distributee  at  the  time  of  distribu¬ 
tion  for  purposes  of  determining  gain 
or  loss  on  their  subsequent  disposition. 
In  the  case  of  a  total  distribution  the 
amount  of  net  unrealized  appreciation 
which  is  not  included  in  the  basis  of 
the  securities  in  the  hands  of  the  distrib¬ 
utee  at  the  time  of  distribution  shall  be 
considered  as  a  gain  from  the  sale 
or  exchange  of  a  capital  asset  held 
for  more  than  six  months  to  the  extent 
that  such  appreciation  is  realized  in  a 
subsequent  taxable  transaction.  How¬ 
ever,  if  the  net  gain  realized  by  the  dis¬ 
tributee  in  a  subsequent  taxable  transac¬ 
tion  exceeds  the  amount  of  the  net 
unrealized  appreciation  at  the  time  of 


distribution,  such  excess  shall  constitute 
a  long-term  or  short-term  capital  gain 
depending  upon  the  holding  period  of 
the  securities  in  the  hands  of  the  dis¬ 
tributee. 

(ii)  For  purposes  of  section  402  (a) 
and  of  this  section,  the  term  “securities” 
means  only  shares  of  stock  and  bonds  or 
debentures  issued  by  a  corporation  with 
interest  coupons  or  in  registered  form, 
and  the  term  “securities  of  the  employer 
corporation”  includes  securities  of  a 
parent  or  subsidiary  corporation  (as  de¬ 
fined  in  section  421  (d)  (2)  and  (3),  re¬ 
lating  to  employee  stock  (Options)  of  the 
employer  corporation. 

(2)  Determination  of  net  unrealized 
appreciation,  (i)  The  amount  of  net 
unrealized  appreciation  in  securities  of 
the  employer  corporation  which  are  dis¬ 
tributed  by  the  trust  is  the  excess  of  the 
market  value  of  such  securities  at  the 
time  of  distribution  over  the  cost  or  other 
basis  of  such  securities  to  the  trust. 
Thus,  if  a  distribution  consists  in  part  of 
securities  which  have  appreciated  in 
value  and  in  part  of  securities  which 
have  depreciated  in  value,  the  net  un¬ 
realized  appreciation  shall  be  considered 
to  consist  of  the  net  increase  in  value  of 
all  of  the  securities  included  in  the  dis¬ 
tribution.  For  this  purpose,  two  or  more 
distributions  made  by  a  trust  to  a  dis¬ 
tributee  in  a  single  taxable  year  of  the 
distributee  shall  be  treated  as  a  single 
distribution. 

(ii)  For  the  purpose  of  determining 
the  net  unrealized  appreciation  on  a  dis¬ 
tributed  security  of  the  employer  cor¬ 
poration,  the  cost  or  other  basis  of  such 
security  to  the  trust  shall  be  computed 
in  accordance  with  whichever  of  the 
following  rules  is  applicable: 

(a)  if  a  security  was  earmarked  for 
the  account  of  a  particular  employee  at 
the  time  it  was  purchased  by  or  con¬ 
tributed  to  the  trust  so  that  the  cost  or 
other  basis  of  such  security  to  the  trust 
is  reflected  in  the  account  of  such  em¬ 
ployee,  such  cost  or  other  basis  shall  be 
used. 

(b)  If  as  of  the  close  of  each  taxable 
year  of  the  trust  (or  other  specified 
period  of  time  not  in  excess  of  12  con¬ 
secutive  calendar  months)  the  trust  al¬ 
locates  among  the  accounts  of  partici¬ 
pating  employees'  all  securities  acquired 
by  the  trust  during  the  period  (exclusive 
of  securities  unallocated  under  a  plan 
providing  for  allocation  in  whole  shares 
only) ,  the  cost  or  other  basis  to  the  trust 
of  any  securities  allocated  as  of  the  close 
of  a  particular  allocation  period  shall  be 
the  average  cost  or  other  basis  to  the 
trust  of  all  securities  of  the  same  type 
which  were  purchased  or  otherwise  ac¬ 
quired  by  the  trust  during  such  alloca¬ 
tion  period.  For  purposes  of  determin¬ 
ing  the  average  cost  to  the  trust  of  se¬ 
curities  included  in  a  subsequent  alloca¬ 
tion,  the  actual  cost  to  the  trust  of  the 
securities  unallocated  as  of  the  close  of 
a  prior  allocation  period  shall  be  deemed 
to  be  the  average  cost  or  other  basis  to 
the  trust  of  securities  of  the  same  type 
allocated  as  of  the  close  of  such  prior 
allocation  period. 

(c)  In  a  case  where  neither  (a)  nor 
(b)  of  this  subdivision  is  applicable,  if 
the  trust  fund,  or  a  specified  portion 
thereof,  is  invested  exclusively  in  one 


particular  type  of  security  of  the  em¬ 
ployer  corporation,  and  if  during  the 
period  the  distributee  participated  in  the 
plan  none  of  such  securities  has  been  sold 
except  for  the  purpose  of  paying  benefits 
under  the  trust  or  for  the  purpose  of 
enabling  the  trustee  to  obtain  funds  with 
which  to  exercise  rights  which  have  ac¬ 
crued  to  the  trust,  the  cost  or  other  basis 
to  the  trust  of  all  securities  distributed 
to  such  distributee  shall  be  the  total 
amount  credited  to  the  account  of  such 
distributee  (or  such  portion  thereof  as 
was  available  for  investment  in  such 
securities)  reduced  by  the  amount  avail¬ 
able  for  investment  but  uninvested  on 
the  date  of  distribution.  If  at  the  time 
of  distribution  to  a  particular  distributee 
a  portion  of  the  amount  credited  to  his 
account  is  forfeited,  appropriate  adjust¬ 
ment  shall  be  made  with  respect  thereto 
in  determining  the  cost  or  other  basis 
to  the  trust  of  the  securities  distributed. 

(d)  (1)  In  all  other  cases,  there  shall 
be  used  the  average  cost  (or  other  basis) 
to  the  trust  of  all  securities  of  the  em¬ 
ployer  corporation  of  the  type  distributed 
to  the  distributee  which  the  trust  has  on 
hand  at  the  time  of  the  distribution,  or 
which  the  trust  had  on  hand  on  a  speci¬ 
fied  inventory  date  which  date  does  not 
precede  the  date  of  distribution  by  more 
than  twelve  calendar  months.  If  a  dis¬ 
tribution  includes  securities  of  the  em¬ 
ployer  corporation  of  more  than  one 
type,  the  average  cost  (or  other  basis) 
to  the  trust  of  each  type  of  security  dis¬ 
tributed  shall  be  determined.  The  aver¬ 
age  cost  to  the  trust  of  securities  of  the 
employer  corporation  on  hand  on  a 
specified  inventory  date  (or  on  hand  at 
the  time  of  distribution)  shall  be  com¬ 
puted  on  the  basis  of  their  actual  cost, 
considering  the  securities  most  recently 
purchased  to  be  those  on  hand,  or  by 
means  of  a  moving  average  calculated 
by  subtracting  from  the  total  cost  of 
securities  on  hand  immediately  preced¬ 
ing  a  particular  sale  or  distribution  an 
amount  computed  by  multiplying  the 
number  of  securities  sold  or  distributed 
by  the  average  cost  of  all  securities  on 
hand  preceding  such  sale  or  distribution. 

(2)  These  methods  of  computing  av¬ 
erage  cost  may  be  illustrated  by  the  fol¬ 
lowing  examples: 

Example  ( 1 ).  A,  a  distributee  who  makes 
his  income  tax  returns  on  the  basis  of  a 
calendar  year,  receives  on  August  1,  1954,  In 
a  total  distribution,  to  which  paragraph  (a) 
(6)  of  this  section  is  applicable,  ten  shares 
of  class  D  stock  of  the  employer  corporation. 
On  July  1,  1954  (the  specified  Inventory  date 
of  the  trust),  the  trust  had  on  hand  80 
shares  of  class  D  stock.  The  average  cost 
of  the  10  shares  distributed,  on  the  basis 
of  the  actual  cost  method,  is  8100  computed 
as  follows: 


Shares 

Purchase 

date 

Cost  per 
share 

Total  cost 

20 

June  24,1964 

$101 

$2,020 

40 

Jan.  10,1963 

102 

4,080 

20 

Oct.  20,1962 

95 

1,900 

80 

8,000 

Example  (2).  B,  a  distributee  who  makes 
his  Income  tax  returns  on  the  basis  of  a 
calendar  year,  receives  on  October  31,  1954, 
In  a  total  distribution,  to  which  paragraph 
(a)  (6)  of  this  section  is  applicable,  20 
shares  of  class  E  stock  of  the  employer  cor- 
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poration.  The  specified  Inventory  date  of 
the  trust  Is  the  last  day  of  each  calendar 
year.  The  trust  had  on  hand  on  December 
31,  1952,  1,000  shares  of  class  E  stock  of  the 
employer  corporation.  During  the  calendar 
year  1953  the  trust  distributed  to  four  dis¬ 
tributees  a  total  of  100  shares  of  such  stock 
and  acquired,  through  a  number  of  pur¬ 
chases,  a  total  of  120  shares.  The  average 
cost  of  the  20  shares  distributed  to  B,  on  the 
basis  of  the  moving  average  method,  Is  $52 
computed  as  follows: 


Shares 

Total 

cost 

Aver¬ 

age 

cost 

On  hand  Dec.  31, 1952 . 

Distributed  during  1953  at  av- 

1,000 

100 

$50,000 

5,000 

$50 

900 

120 

1,020 

45,000 

8,040 

53,040 

On  hand  Dec.  3l7 1953 . . 

52 

(3)  Unrealized  appreciation  attribut¬ 
able  to  employee  contributions.  In  any 
case  in  which  it  is  necessary  to  deter¬ 
mine  the  amount  of  net  unrealized  ap¬ 
preciation  in  securities  of  the  employer 
corporation  which  is  attributable  to  con¬ 
tributions  made  by  an  employee : 

(i)  The  cost  or  other  basis  of  the 
securities  to  the  trust  and  the  amount  of 
net  unrealized  appreciation  shall  first  be 
determined  in  accordance  with  the  rules 
in  paragraph  (b)  (2)  of  this  section; 

(ii)  The  amount  contributed  by  the 
employee  to  the  purchase  of  the  securi¬ 
ties  shall  be  solely  the  portion  of  his  ac¬ 
tual  contributions  to  the  trust  properly 
allocable  to  such  securities,  and  shall  not 
include  any  part  of  the  increment  in  the 
trust  fund  expended  in  the  purchase  of 
the  securities; 

(iii)  The  amount  of  net  unrealized  ap¬ 
preciation  in  the  securities  distributed 
which  is  attributable  to  the  contribu¬ 
tions  of  the  employee  shall  be  that  pro¬ 
portion  of  the  net  unrealized  apprecia¬ 
tion  determined  under  the  rules  of  sub- 
paragraph  (2)  of  this  paragraph  which 
the  contributions  of  the  employee  prop¬ 
erly  allocable  to  such  securities  bear  to 
the  cost  or  other  basis  to  the  trust  of 
the  securities; 

(iv)  If  a  distribution  consists  solely  of 
securities  of  the  employer  corporation, 
the  contributions  of  the  employee  ex¬ 
pended  in  the  purchase  of  such  securi¬ 
ties  shall  be  allocated  to  the  securities 
distributed  in  a  manner  consistent  with 
the  principles  set  forth  in  subparagraph 
(2)  (ii)  (a),  (b),  (c),  or  ( d )  of  this  para¬ 
graph,  whichever  is  applicable.  Thus, 
the  amount  of  the  employee’s  contribu¬ 
tion  which  can  be  identified  as  having 
been  expended  in  the  purchase  of  a  par¬ 
ticular  security  shall  be  allocated  to  such 
security,  and  the  amount  of  such  con¬ 
tribution  which  cannot  be  so  identified 
shall  be  allocated  ratably  among  the  se¬ 
curities  distributed.  If  a  distribution 
consists  in  part  of  securities  of  the  em¬ 
ployer  corporation  and  in  part  of  cash 
or  other  property,  appropriate  allocation 
of  a  portion  of  the  employee’s  contribu¬ 
tion  to  such  cash  or  other  property  shall 
be  made  unless  such  allocation  is  incon¬ 
sistent  with  the  terms  of  the  plan  or 
trust. 

(v)  The  application  of  this  subpara¬ 
graph  may  be  illustrated  by  the  following 
example: 


Example.  A  trust  distributes  ten  shares 
of  stock  Issued  by  the  employer  corporation 
each  of  which  has  an  average  cost  to  the 
trust  of  $100,  consisting  of  employee  con¬ 
tributions  in  the  amount  of  $.60  and  em¬ 
ployer  contributions  In  the  amount  of  $40, 
and  on  the  date  of  distribution  has  a  fair 
market  value  of  $180.  The  portion  of  the 
net  unrealized  appreciation  attributable  to 
the  contributions  of  the  employee  with  re¬ 
spect  to  each  of  the  shares  of  stock  is  $48 
computed  as  follows: 


(1) 

Value  of  one  share  of  stock  on 
distribution  date _ 

$180 

(2) 

(3) 

Employee  contributions 

60 

Employer  contributions 

40 

(4) 

Total  contributions 

100 

(5) 

(6) 

Net  unrealized  appreciation _ 

Portion  of  net  unrealized  appre- 

80 

elation  attributable  to  em¬ 
ployee  contributions,  «9ioo 
(amount  of  employee  contribu¬ 
tions  (item  2)  over  total 
contributions  (item  4)  of  $80 
(item  5)) _  48 

(vi)  For  the  purpose  of  determining 
gain  or  loss  to  the  distributee  in  the  year 
or  years  in  which  any  share  of  stock 
referred  to  in  the  example  in  subdivision 
(v)  of  this  subparagraph  is  sold  or 
otherwise  disposed  of  in  a  taxable  trans¬ 
action,  the  basis  of  each  such  share  in 
the  hands  of  the  distributee  at  the  time 
of  the  distribution  by  the  trust  will  be 
$132  computed  as  follows: 


(a)  Employee  contributions _ _ _ _  $60 

(b)  Employer  contributions  (taxable 

as  ordinary  Income  In  the  year 
the  securities  were  distributed)  _  40 

(c)  Portion  of  net  unrealized  appre¬ 


ciation  attributable  to  employer 
contributions  (Item  (5)  minus 
Item  (6))  (taxable  as  ordinary 
Income  In  the  year  the  securi- 


'  ties  were  distributed) _ -  32 

(d)  Basis  of  stock _ _ _ _  132 


(4)  Change  in  exempt  status  of  trust. 
For  principles  applicable  in  making  ap¬ 
propriate  adjustments  if  the  trust  was 
not  exempt  for  one  or  more  years  before 
the  year  of  distribution,  see  paragraph 
(a)  of  this  section. 

§  1.402  (b)  Statutory  provisions;  tax¬ 
ability  of  beneficiary  of  employees’  trust ; 
non-exempt  trust. 

Sec.  402.  Taxability  of  beneficiary  of  em¬ 
ployees’  trust.  *  *  * 

(b)  Taxability  of  beneficiary  of  non-ex¬ 
empt  trust.  Contributions  to  an  employees’ 
trust  made  by  an  employer  during  a  taxable 
year  of  the  employer  which  ends  within  or 
with  a  taxable  year  of  the  trust  for  which 
the  trust  Is  not  exempt  from  tax  under  sec¬ 
tion  501  (a)  shall  be  included  in  the  gross 
Income  of  an  employee  for  the  taxable  year 
In  which  the  contribution  Is  made  to  the 
trust  In  the  case  of  an  employee  whose  bene¬ 
ficial  Interest  In  Buch  contribution  Is  nonfor¬ 
feitable  at  the  time  the  contribution  is  made. 
The  amount  actually  distributed  or  made 
available  to  any  distributee  by  any  such  trust 
shall.be  taxable  to  him,  In  the  year  In  which 
so  distributed  or  made  available,  under  sec¬ 
tion  72  (relating  to  annuities)  except  that 
section  72  (e)  (3)  shall  not  apply. 

9  1.402  (b)-l  Treatment  of  bene¬ 
ficiary  of  a  trust  not  exempt  under  sec¬ 
tion  501  (a) — (a)  Taxation  by  reason  of 
employer  contributions.  (1)  Except  as 
provided  in  section  402  (d),  any  contri¬ 


bution  made  by  an  employer  on  behalf  of 
an  employee  to  a  trust  during  a  taxable 
year  of  the  employer  which  ends  within 
or  with  a  taxable  year  of  the  trust  for 
which  the  trust  is  not  exempt  under  sec¬ 
tion  501  (a),  shall  be  included  in  income 
of  the  employee  for  his  taxable  year  dur¬ 
ing  which  the  contribution  is  made  if  the 
employee’s  beneficial  interest  in  the  con¬ 
tribution  is  nonforfeitable  at  the  time  the 
contribution  is  made.  If  the  employee’s 
beneficial  interest  in  the  contribution  is 
forfeitable  at  the  time  the  contribution 
is  made  even  though  his  interest  becomes 
nonforfeitable  later,  the  amount  of  such 
contribution  is  not  required  to  be  in¬ 
cluded  in  the  income  of  the  employee  at 
the  time  his  interest  becomes  nonfor¬ 
feitable. 

(2)  (i)  An  employee’s  beneficial  inter¬ 
est  in  the  contribution  is  nonforfeitable 
within  the  meaning  of  sections  402  (b), 
403  (b),  and  404  (a)  (5)  at  the  time  the 
contribution  is  made  if  there  is  no  con¬ 
tingency  under  the  plan  which  may  cause 
the  employee  to  lose  his  rights  in  the 
contribution.  For  example,  if  under 
the  terms  of  a  pension  plan,  an  employee 
upon  termination  of  his  services  before 
the  retirement  date,  whether  voluntarily 
or  involuntarily,  is  entitled  to  a  deferred 
annuity  contract  to  be  purchased  with 
the  employer’s  contributions  made  on 
his  behalf,  or  is  entitled  to  annuity  pay¬ 
ments  which  the  trustee  is  obligated  to 
make  under  the  terms  of  the  trust  in¬ 
strument  based  on  the  contributions 
made  by  the  employer  on  his  behalf,  the 
employee’s  beneficial  interest  in  such 
contributions  is  nonforfeitable. 

(ii)  On  the  other  hand,  if,  under  the 
terms  of  a  pension  plan,  an  employee 
will  lose  the  right  to  any  annuity  pur¬ 
chased  from,  or  to  be  provided  by,  con¬ 
tributions  made  by  the  employer  if  his 
services  should  be  terminated  before  re¬ 
tirement,  his  beneficial  interest  in  such 
contributions  is  forfeitable. 

(iii)  The  mere  fact  that  an  employee 
may  not  live  to  the  retirement  date,  or 
may  live  only  a  short  period  after  the 
retirement  date,  and  may  not  be  able  to 
enjoy  the  receipt  of  annuity  or  pension 
payments,  does  not  make  his  beneficial 
interest  in  the  contributions  made  by 
the  employer  on  his  behalf  forfeitable. 
If  the  employer’s  contributions  have  been 
irrevocably  applied  to  purchase  an  an¬ 
nuity  contract  for  the  employee,  or  if 
the  trustee  is  obligated  to  use  the  em¬ 
ployer’s  contributions  to  provide  an  an¬ 
nuity  for  the  employee  provided  only 
that  the  employee  is  alive  on  the  dates 
the  annuity  payments  are  due,  the  em¬ 
ployee’s  rights  in  the  employer’s  con¬ 
tributions  are  nonforfeitable. 

(b)  Taxation  of  distributions  from 
trust  not  exempt  under  section  501  (a) . 
Any  amount  actually  distributed  or  made 
available  to  any  distributee  by  an  em¬ 
ployees’  trust  which  is  not  exempt  under 
section  501  (a)  for  the  taxable  year  of 
the  trust  in  which  the  distribution  is 
made  shall  be  taxable  in  the  year  in 
which  so  distributed  or  made  available, 
under  section  72  (relating  to  annuities), 
except  that  section  72  (e)  (3)  shall  not 
apply.  If,  for  example,  the  distribution 
from  such  a  trust  consists  of  an  annuity 
contract,  the  amount  of  the  distribution 
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shall  be  considered  to  be  the  entire  value 
of  the  contract  at  the  time  of  distribu¬ 
tion,  and  such  value  is  includible  in  the 
gross  income  of  the  distributee  at  the 
time  of  the  distribution  to  the  extent  that 
such  value  exceeds  the  investment  in  the 
contract  determined  by  applying  sections 
72  and  101  (b) .  The  distributions 
by  such  an  employees’  trust  shall  be 
taxed  as  provided  in  section  72,  whether 
or  not  the  employee’s  rights  to  the  con- 
.  tributions  were  nonforfeitable  when  the 
contributions  were  made  or  at  any  time 
thereafter.  For  rules  relating  to  the 
treatment  of  employer  contributions  to  a 
non-exempt  trust  as  part  of  the  consid¬ 
eration  paid  by  the  employee,  see  sec¬ 
tion  72  (f).  For  rules  relating  to  the 
treatment  of  the  limited  exclusion  allow¬ 
able  under  section  101  (b)  (2)  (D)  as 
additional  consideration  paid  by  the  em¬ 
ployee,  see  the  regulations  under  that 
section. 

§  1.402  (c)  Statutory  provisions;  tax¬ 
ability  of  beneficiary  of  employees’  trust; 
certain  foreign  situs  trusts. 

Sec.  402.  Taxability  of  beneficiary  of  em¬ 
ployees’  trust.  *  *  * 

(c)  Taxability  of  beneficiary  of  certain  for¬ 
eign  situs  trusts.  For  purposes  of  subsec¬ 
tions  (a)  and  (b),  a  stock  bonus,  pension,  or 
profit-sharing  trust  which  would  qualify  for 
exemption  from  tax  under  section  601  (a) 
except  for  the  fact  that  It  Is  a  trust  created 
or  organized  outside  the  United  States  shall 
be  treated  as  If  it  were  a  trust  exempt  from 
tax  under  section  501  (a). 

§  1.402  (c)-l  Taxability  of  beneficiary 
of  certain  foreign  situs  trusts.  Section 
402  (c)  has  the  effect  of  treating,  for 
purposes  of  section  402,  the  distributions 
from  a  trust  which  at  the  time  of  the 
distribution  is  located  outside  the  United 
States  in  the  same  manner  as  distribu¬ 
tions  from  a  trust  which  is  located  in  the 
United  States.  If  the  trust  would  qualify 
for  exemption  from  tax  under  section 
501  (a)  except  for  the  fact  that  it  fails 
to  comply  with  the  provisions  of  §  1.401- 

(a)  (3)  (i),  which  restricts  qualification 
to  trusts  created  or  organized  in  the 
United  States  and  maintained  here,  sec¬ 
tion  402  (a)  and  §  1.402  (a)-l  are  appli¬ 
cable  to  the  distributions  from  such  a 
trust.  Thus,  for  example,  a  total  dis¬ 
tribution  from  such  a  trust  is  entitled  to 
the  long-term  capital  gains  treatment  of 
section  402  (a)  (2),  except  in  the  case 
of  a  nonresident  alien  individual  (see 
sections  871  and  1441  and  the  regulations 
thereunder) .  However,  if  the  plan  fails 
to  meet  any  requirement  of  section  401 
and  the  regulations  thereunder  in  addi¬ 
tion  to  §  1.401-1  (a)  (3)  (i),  section  402 

(b)  and  §  1.402  (b)-l  are  applicable  to 
the  distributions  from  such  a  trust. 

§  1.402  (d)  Statutory  provisions; 

taxability  of  beneficiary  of  employees’ 
trust;  annuities  under  agreements  en¬ 
tered  into  prior  to  October  21,  1942. 

Sec.  402.  Taxability  of  beneficiary  of  em¬ 
ployees’  trust.  *  *  * 

(d)  Certain  employees’  annuities.  Not¬ 
withstanding  subsection  (b)  or  any  other 
provision  of  this  subtitle,  a  contribution  to 
a  trust  by  an  employer  shall  not  be  Included 
in  the  gross  income  of  the  employee  In  the 
year  In  which  the  contribution  is  made  if — 

(1)  Such  contribution  is  to  be  applied  by 
the  trustee  for  the  purchase  of  annuity  con¬ 
tracts  for  the  benefit  of  such  employee; 


(2)  Such  contribution  is  made  to  the 
trustee  pursuant  to  a  written  agreement  en¬ 
tered  into  prior  to  October  21,  1942,  between 
the  employer  and  the  trustee,  or  between 
the  employer  and  the  employee;  and 

(3)  Under  the  terms  of  the  trust  agree¬ 
ment  the  employee  is  not  entitled  during 
his  lifetime,  except  with  the  consent  of  the 
trustee,  to  any  payments  under  annuity  con¬ 
tracts  purchased  by  the  trustee  other  than 
annuity  payments. 

The  employee  shall  include  in  his  gross  in¬ 
come  the  amounts  received  under  such  con¬ 
tracts  for  the  year  received  as  provided  in 
section  72  (relating  to  annuities)  except 
that  section  72  (e)  (3)  shall  not  apply.  This 
subsection  shall  have  no  application  with 
respect  to  amounts  contributed  to  a  trust 
after  June  1,  1949,  if  the  trust  on  such  date 
was  exempt  under  section  165  (a)  of  the 
Internal  Revenue  Code  of  1939.  For  pur¬ 
poses  of  this  subsection,  amounts  paid  by 
an  employer  for  the  purchase  of  annuity 
contracts  which  are  transferred  to  the  trus¬ 
tee  shall  be  deemed  to  be  contributions 
made  to  a  trust  or  trustee  and  contributions 
applied  by  the  trustee  for  the  purchase  of 
annuity  contracts;  the  term  “annuity  con¬ 
tracts  purchased  by  the  trustee”  shall  include 
annuity  contracts  so  purchased  by  the  em¬ 
ployer  and  transferred  to  the  trustee;  and 
the  term  “employee”  shall  include  only  a  per¬ 
son  who  was  in  the  employ  of  the  employer, 
and  was  covered  by  the  agreement  referred 
to  in  paragraph  (2) ,  prior  to  October  21, 1942. 

§  1.402  (d)-l  Effect  of  section  402 
(d) .  (a)  If  the  requirements  of  section 
402  (d)  are  met,  a  contribution  made  by 
an  employer  on  behalf  of  an  employee  to 
a  trust  which  is  not  exempt  under  sec¬ 
tion  501  (a)  shall  not  be  included  in  the 
income  of  the  employee  in  the  year  in 
which  the  contribution  is  made.  Such 
contribution  will  be  taxable  to  the  em¬ 
ployee,  when  received  in  later  years,  as 
provided  in  section  72  (relating  to  an¬ 
nuities),  except  that  section  72  (e)  (3) 
shall  not  apply.  See  §  1.403  (b)-l  (b). 
The  intent  and  purpose  of  section  402 
.(d)  is  to  give  those  employees,  covered 
under  certain  non-exempt  trusts  to 
which  such  section  applies,  essentially 
the  same  tax  treatment  as  those  covered 
by  trusts  described  in  section  401  (a) 
and  exempt  under  section  501  (a),  ex¬ 
cept  that  the  capital  gains  treatment 
referred  to  in  section  402  (a)  (2)  does 
not  apply. 

(b)  Every  person  claiming  the  bene¬ 
fit  of  section  402  (d)  must  be  able  to 
demonstrate  to  the  satisfaction  of  the 
Commissioner  that  all  of  the  provisions 
of  such  section  are  met.  The  taxpayer 
must  produce  sufficient  evidence  to 
prove: 

(1)  That,  before  October  21,  1942,  he 
was  employed  by  the  particular  em¬ 
ployer  making  the  contribution  in  ques¬ 
tion  and  was  at  such  time  definitely 
covered  by  a  written  agreement,  entered 
into  before  October  21,  1942,  between 
himself  and  „he  employer,  or  between 
the  employer  and  the  trustee  of  a  trust 
established  by  the  employer  before  Oc¬ 
tober  21, 1942,  and  that  the  contribution 
by  the  employer  was  made  pursuant  to 
such  agreement.  The  fact  that  an  em¬ 
ployee  may  have  been  potentially  cov¬ 
ered  is  not  sufficient.  Evidence  that  the 
employment  was  entered  into,  or  the 
agreement  executed,  “as  of”  a  date  be¬ 
fore  October  21,  1942,  or  that  the  agree¬ 
ment  or  trust  instrument  which  did  not 
theretofore  meet  the  requirements  of 
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section  402  (d)  was  modified  or  amended 
after  October  20,  1942,  so  as  to  come 
within  the  provisions  of  such  section, 
will  not  satisfy  the  requirements  of  sec¬ 
tion  402  (d). 

(2)  That  such  contribution,  pursuant 
to  the  terms  of  such  agreement,  was  to 
be  applied  for  the  purchase  of  an  an¬ 
nuity  contract  for  the  taxpayer.  In  the 
case  of  a  contribution  by  the  employer 
of  an  annuity  contract  purchased  by 
such  employer  and  transferred  by  him 
to  the  trustee  of  the  trust,  evidence 
should  be  presented  to  prove  that  such 
contract  was  purchased  for  the  tax¬ 
payer  by  the  employer  pursuant  to  the 
terms  of  a  written  agreement  between 
the  employer  and  the  employee  or  be¬ 
tween  the  employer  and  the  trustee,  en¬ 
tered  into  before  October  21,  1942. 

(3)  That  under  the  written  terms  of 
the  trust  agreement  the  taxpayer  is  not 
entitled  during  his  lifetime,  except  with 
the  consent  of  the  trustee,  to  any  pay¬ 
ments  other  than  annuity  payments  un¬ 
der  the  annuity  contract  or  contracts 
purchased  by  the  trustee  or  by  the  em¬ 
ployer  and  transferred  to  the  trustee, 
and  that  the  trustee  may  grant  or  with¬ 
hold  such  consent  free  from  control  by 
the  taxpayer,  the  employer,  or  any  other 
person.  However,  such  control  will  not 
be  presumed  from  the  fact  that  the 
trustee  is  himself  an  officer  or  employee 
of  the  employer.  As  used  in  section  402 
(d)  the  phrase  "if  *  *  •  under  the 
terms  of  the  trust  agreement  the  em¬ 
ployee  is  not  entitled”  means  that  the 
trust  instrument  must  make  it  impossible 
for  the  prohibited  distribution  to  occur, 
whether  by  operation  or  natural  termi¬ 
nation  of  the  trust,  whether  by  power 
of  revocation  or  amendment,  other  than 
with  the  consent  of  the  trustee,  whether 
by  the  happening  of  a  contingency,  by 
collateral  arrangement,  or  any  other 
means.  It  is  not  essential  that  the  em¬ 
ployer  relinquish  all  power  to  modify  or 
terminate  the  trust  but  it  must  be  im¬ 
possible,  except  with  the  consent  of  the 
trustee,  for  any  payments  under  annuity 
contracts  purchased  by  the  trustee,  or 
by  the  employer  and  transferred  to  the 
trustee,  to  be  received  by  the  taxpayer, 
directly  or  indirectly,  other  than  as  an¬ 
nuity  payments. 

(4)  The  nature  and  amount  of  such 
contribution  and  the  extent  to  which  in¬ 
come  taxes  have  been  paid  thereon  be¬ 
fore  January  1,  1949,  and  not  credited 
or  refunded. 

(5)  If  it  is  claimed  that  section  402 
(d)  applies  to  amounts  contributed  to  a 
trust  after  June  1,  1949,  the  taxpayer 
must  prove  to  the  satisfaction  of  the 
Commissioner  that  the  trust  did  not,  on 
June  1,  1949,  qualify  for  exemption  un¬ 
der  section  165  (a)  of  the  Internal  Reve¬ 
nue  Code  of  1939.  Where  an  employer 
buys  an  annuity  contract  which  is  trans¬ 
ferred  to  the  trustee,  the  date  of  the  pur¬ 
chase  of  the  annuity  contract  and  not 
the  date  of  the  transfer  to  the  trustee 
is  the  controlling  date  in  determining 
whether  or  not  the  contribution  was 
made  to  the  trust  after  June  1,  1949. 

§  1.402  (e)  Statutory  provisions;  tax¬ 
ability  of  beneficiary  of  employees’  trust; 
certain  plan  terminations. 
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RULES  AND  REGULATIONS 


Ssc.  402.  Taxability  of  beneficiary  of  em¬ 
ployees’  trust.  •  •  • 

(e)  Certain  plan  terminations.  For  pur¬ 
poses  of  subsection  (a)  (2),  distributions 
made  after  December  31,  1953,  and  before 
January  1,  1955,  as  a  result  of  the  complete 
termination  of  a  stock  bonus,  pension,  or 
profit-sharing  plan  of  an  employer  which  Is 
a  corporation,  If  the  termination  of  the  plan 
Is  incident  to  the  complete  liquidation,  oc¬ 
curring  before  the  date  of  enactment  of  this 
title,  of  the  corporation,  whether  or  not 
such  liquidation  is  incident  to  a  reorganiza¬ 
tion  as  defined  in  section  368  (a),  shall  be 
considered  to  be  distributions  on  account  of 
separation  from  service. 

§  1.402  (e)-l  Certain  plan  termina¬ 
tions.  Distributions  made  after  Decem¬ 
ber  31,  1953,  and  before  January  1,  1955, 
as  a  result  of  the  complete  termination 
of  an  employees’  trust  described  in  sec¬ 
tion  401  (a)  which  is  exempt  under  sec¬ 
tion  501  (a)  shall  be  considered  dis¬ 
tributions  on  account  of  separation  from 
service  for  purposes  of  section  402  (a) 
(2)  if  the  employer  who  established  the 
trust  is  a  corporation,  and  the  termina¬ 
tion  of  the  plan  is  incident  to  the  com¬ 
plete  liquidation  of  the  corporation  be¬ 
fore  August  16,  1954,  regardless  of 
whether  such  liquidation  is  incident  to  a 
reorganization  as  defined  in  section  368. 

§  1.403  (a)  Statutory  provisions ; 

taxation  of  employee  annuities;  qualified 
annuity  plan. 

Sec.  403.  Taxation  of  employee  annui¬ 
ties — (a)  Taxability  of  beneficiary  under  a 
qualified  annuity  plan — (1)  General  rule. 
Except  as  provided  in  paragraph  (2),  if  an 
annuity  contract  is  purchased  by  an  em¬ 
ployer  for  an  employee  under  a  plan  with 
respect  to  which  the  employer’s  contribution 
is  deductible  under  section  404  (a)  (2) ,  or  if 
an  annuity  contract  is  purchased  for  an 
employee  by  an  employer  described  in  sec¬ 
tion  501  (c)  (3)  which  is  exempt  from  tax 
under  section  501  (a),  the  employee  shall 
include  in  his  gross  income  the  amounts 
received  under  such  contract  for  the  year 
received  as  provided  in  section  72  (relating 
to  annuities)  except  that  section  72  (e)  (3) 
shall  not  apply. 

(2)  Capital  pains  treatment  for  certain 
distributions — (A)  General  rule.  If — 

(i)  An  annuity  contract  is  purchased  by 
an  employer  for  an  employee  under  a  plan 
which  meets  the  requirements  of  section  401 
(a)  (3).  (4).  (5).  and  (6); 

(ii)  Such  plan  requires  that  refunds  of 
contributions  with  respect  to  annuity  con¬ 
tracts  purchased  under  such  plan  be  used 
to  reduce  subsequent  premiums  on  the  con¬ 
tracts  under  the  plan;  and 

(iii)  The  total  amounts  payable  by  reason 
of  an  employee’s  death  or  other  separation 
from  the  service,  or  by  reason  of  the  death 
of  an  employee  after  the  employee’s  separa¬ 
tion  from  the  service,  are  paid  to  the  payee 
within  one  taxable  year  of  the  payee, 

then  the  amount  of  such  payments,  to  the 
extent  exceeding  the  amount  contributed  by 
the  employee  (determined  by  applying  sec¬ 
tion  72  (f)),  which  employee  contributions 
shall  be  reduced  by  any  amounts  thereto¬ 
fore  paid  to  him  which  were  not  includible 
In  gross  income,  shall  be  considered  a  gain 
from  the  sale  or  exchange  of  a  capital  asset 
held  for  more  than  6  months. 

(B)  Definition.  For  purposes  of  subpara¬ 
graph  (A) ,  the  term  “total  amounts”  means 
the  balance  to  the  credit  of  an  employee 
which  becomes  payable  to  the  payee  by  rea¬ 
son  of  the  employee’s  death  or  other  separa¬ 
tion  from  the  service,  or  by  reason  of  his 
death  after  separation  from  the  service. 

§  1.403  (a)-l  Taxability  of  bene¬ 
ficiary  under  a  qualified  annuity  plan. 


(a)  An  employee  or  retired  or  former 
employee  for  whom  an  annuity  contract 
Is  purchased  by  his  employer  is  not  re¬ 
quired  to  include  in  his  gross  Income  the 
amount  paid  for  the  contract  at  the  time 
such  amount  is  paid,  whether  or  not  his 
rights  to  the  contract  are  forfeitable, 
if— 

( 1 )  The  annuity  contract  is  purchased 
under  a  plan  with  respect  to  which  the 
amounts  paid  by  the  employer  are  de¬ 
ductible  under  section  404  (a)  (2),  or 

(2)  The  annuity  contract  is  purchased 
under  a  plan  which  meets  the  require¬ 
ments  of  section  404  (a)  (2)  although 
the  employer  does  not  deduct  the 
amounts  paid  for  the  contract  under 
such  section,  or 

(3 )  The  annuity  contract  is  purchased 
by  an  employer  which  is  an  organization 
described  in  section  501  (c)  (3)  and  ex¬ 
empt  under  section  501  (a)  provided  the 
purchase  of  the  annuity  is  merely  a  sup¬ 
plement  to  past  or  current  compensation. 
For  the  purpose  of  this  subparagraph, 
whether  the  purchase  of  an  annuity  con¬ 
tract  is  merely  a  “supplement  to  past  or 
current  compensation”  is  to  be  deter¬ 
mined  by  all  the  surrounding  facts  and 
circumstances.  One  of  the  pertinent 
facts  to  be  taken  into  consideration  is  the 
ratio  of  the  consideration  paid  by  the 
employer  for  an  employee’s  contract  to 
the  amount  of  his  past  or  current  com¬ 
pensation.  For  example,  if  the  annual 
permium  paid  for  an  employee’s  contract 
is  $1,000  and  his  annual  salary  is  $10,000, 
the  ratio  indicates  that  the  premium  paid 
for  the  contract  is  merely  a  supplement 
to  the  employee’s  current  compensation. 
If,  however,  an  employee  receives  no 
current  compensation,  or  the  annual  pre¬ 
miums  paid  for  his  annuity  contract 
approximate  his  annual  salary,  the 
amount  paid  for  his  contract  will  be 
considered  to  be  current  compensation 
and  taxable  to  the  employee  in  the  year 
in  which  it  is  paid  by  the  employer. 
Other  pertinent  considerations  are 
whether  the  annuity  contract  is  pur¬ 
chased  as  a  result  of, an  agreement  for  a 
reduction  of  the  employee’s  annual  sal¬ 
ary,  or  whether  it  is  purchased  at  his 
request  in  lieu  of  an  increase  in  current 
compensation  to  which  he  otherwise 
might  be  entitled.  In  such  cases,  the 
amount  paid  for  the  contract  shall  also 
be  considered  to  be  current  compensa¬ 
tion. 

(b)  The  amounts  received  by  or  made 
available  to  any  employee  referred  to  in 
paragraph  (a)  of  this  section  under  such 
annuity  contract  shall  be  included  in 
gross  income  of  the  employee  for  the 
taxable  year  in  which  received  or  made 
available,  as  provided  in  section  72  (re¬ 
lating  to  annuities)  except  that  section 
72  (e)  (3)  shall  not  apply,  and  except 
that  certain  total  distributions  described 
in  section  403  (a)  (2)  are  taxable  as 
long-term  capital  gains.  For  the  treat¬ 
ment  of  such  total  distributions,  see 
§  1.403  (a)-2. 

(c)  If  upon  the  death  of  an  employee 
or  of  a  retired  employee,  the  widow  or 
other  beneficiary  of  such  employee  is 
paid,  in  accordance  with  the  terms  of 
the  annuity  contract  relating  to  the  de¬ 
ceased  employee,  an  annuity  or  other 
death  benefit,  the  extent  to  which  the 
amounts  received  by  or  made  available 


to  the  beneficiary  must  be  Included  in 
the  beneficiary’s  income  under  section 
403  (a)  shall  be  determined  in  accord¬ 
ance  with  the  rules  presented  in  §  1.402 
(a)-L  (a)  (5). 

(d)  If  under  a  qualified  annuity  plan 
a  group  contract  providing  group  per¬ 
manent  life  insurance  protection  is  pur¬ 
chased  for  the  employees,  the  same  rules 
which  are  applicable  when  contracts  pro¬ 
viding  life  insurance  protection  are  pur¬ 
chased  by  a  trust  described  in  section  401 
(a)  and  exempt  under  section  501  (a), 
shall  be  applicable  in  the  case  of  such 
a  contract.  For  such  rules,  see  §  1.402 
(a)-l  (a)  (2),  (3),  and  (4).  Section  403 
(a)  is  not  applicable  to  premiums  paid 
after  October  26,  1956,  for  individual 
contracts  providing  life  insurance  pro¬ 
tection  for  employees. 

(e)  As  to  inclusion  of  full-time  life 
insurance  salesmen  within  the  class  of 
persons  considered  to  be  employees,  see 
section  7701  (a)  (20). 

§  1.403  (a)-2  Capital  gains  treatment 
for  certain  distributions,  (a)  If  the 
total  amounts  payable  with  respect  to 
any  employee  for  whom  an  annuity  con¬ 
tract  has  been  purchased  by  an  employer 
under  a  plan  which — 

(1)  Meets  the  requirements  of  section 
401  (a)  (3),  (4),  (5),  and  (6),  and 

(2)  Requires  that  refunds  of  contribu¬ 
tions  with  respect  to  annuity  contracts 
purchased  under  such  plan  be  used  to 
reduce  subsequent  premiums  on  the  con¬ 
tracts  under  the  plan, 

are  paid  to,  or  includible  in  gross  income 
of,  the  payee  within  one  taxable  year  of 
the  payee  by  reason  of  the  employee’s 
death  or  other  separation  from  the  serv¬ 
ice,  or  death  after  such  separation  from 
the  service,  such  total  payments,  to  the 
extent  they  exceed  the  net  amount  con¬ 
tributed  by  the  employee,  shall  be  con¬ 
sidered  a  gain  from  the  sale  or  exchange 
of  a  capital  asset  held  for  more  than  six 
months.  The  “net  amount  contributed 
by  the  employee”  is  the  amount  actually 
contributed  by  the  employee  plus  any 
amounts  considered  to  be  contributed  by 
the  employee  under  the  rules  of  sections 
72  (f),  101  (b),  and  §  1.403  (a)-l  (d), 
reduced  by  any  amounts  theretofore  dis¬ 
tributed  to  him  which  were  excludable 
from  his  gross  income  as  a  return  of  em¬ 
ployee  contributions.  For  example,  if 
under  an  annuity  contract  purchased  un¬ 
der  a  plan  described  in  this  section,  the 
total  distributions  payable  to  the  em¬ 
ployee’s  widow  are  paid  to  her  in  the  year 
in  which  the  employee  dies,  in  the 
amount  of  $8,000,  and  if  $5,000  thereof  is 
excludable  under  section  101  (b) ,  and  if 
the  employee  made  contributions  of  $600 
and  had  received  no  payments,  the  re¬ 
maining  amount  of  $2,400  will  be  con¬ 
sidered  a  gain  from  the  sale  or  exchange 
of  a  capital  asset  held  for  more  than 
six  months. 

(b)  (1)  The  term  “total  amounts” 
means  the  balance  to  the  credit  of  an  em¬ 
ployee  with  respect  to  all  annuities  under 
the  annuity  plan  which  becomes  payable 
to  the  payee  by  reason  of  the  employee’s 
death  or  other  separation  from  the  serv¬ 
ice,  or  by  reason  of  his  death  after  sepa¬ 
ration  from  the  service.  If  an  employee 
commences  to  receive  annuity  payments 
on  retirement  and  then  a  lump  sum  pay- 
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ment  is  made  to  his  widow  upon  his 
death,  the  capital  gains  treatment  ap¬ 
plies  to  the  lump  sum  payment,  but  it 
does  not  apply  to  amounts  received  be¬ 
fore  the  time  the  “total  amounts”  be¬ 
come  payable.  However,  if  the  total 
amount  to  the  credit  of  the  employee  at 
the  time  of  his  death  or  other  separation 
from  the  service  or  death  after  separa¬ 
tion  from  the  service  is  paid  or  includ¬ 
ible  in  the  gross  income  of  the  payee 
within  one  taxable  year  of  the  payee, 
such  amount  is  entitled  to  the  capital 
gains  treatment  notwithstanding  that  in 
a  later  taxable  year  an  additional  amount 
is  credited  to  the  employee  and  paid  to 
the  payee. 

(2)  If  more  than  one  annuity  contract 
is  received  under  the  plan,  the  capital 
gains  treatment  does  not  apply  to  any 
amount  received  on  the  surrender 
thereof  unless  all  contracts  under  the 
plan  with  respect  to  a  particular  em¬ 
ployee  are  surrendered  either  at  the 
time  of  the  employee’s  death  or  other 
separation  from  the  service  or  death 
after  separation  from  the  service.  Thus, 
if  an  employee  receives  two  contracts  on 
separation  from  the  service  and  sur¬ 
renders  one  of  them  in  the  year  of  sep¬ 
aration  and  receives  payments  under 
the  other  until  his  death,  the  capital 
gains  treatment  is  applicable  to  the  bal¬ 
ance  paid  to  his  beneficiary  on  his  death 
if  paid  within  one  taxable  year  of  the 
beneficiary.  The  amount  received  by  the 
employee  on  surrender  of  the  contract 
in  the  year  of  his  separation  from  the 
service,  however,  would  not  receive  capi¬ 
tal  gains  treatment  since  the  balance  to 
the  credit  of  the  employee  with  respect 
to  all  amounts  under  the  plan  dia  not 
become  payable  at  that  time. 

(3)  If  an  employee  retires  and  com¬ 
mences  to  receive  an  annuity  but  subse¬ 
quently  in  some  succeeding  taxable  year, 
he  is  paid  a  lump  sum  in  settlement  of 
•all  future  annuity  payments,  the  capital 
gains  treatment  does  not  apply  to  such 
lump  sum  settlement  paid  during  the 
lifetime  of  the  employee  since  it  is  not 
a  payment  on  account  of  separation 
from  the  service,  or  death  after  separa¬ 
tion,  but  is  on  account  of  the  settlement 
of  future  annuity  payments. 

(4)  If  the  “total  amounts”  payable 
under  all  annuity  contracts  under  the 
plan  with  respect  to  a  particular  em¬ 
ployee  are  paid  or  includible  in  the 
gross  income  of  several  payees  within 
one  taxable  year  on  account  of  the  em¬ 
ployee’s  death  or  other  separation  from 
the  service  or  on  account  of  his  death 
after  separation  from  the  service,  the 
capital  gains  treatment  is  applicable. 
Thus,  if  the  balance  to  the  credit  of  a 
deceased  employee  under  all  annuity 
contracts  provided  under  an  annuity 
plan  becomes  payable  to  two  payees,  the 
capital  gains  treatment  is  applicable 
provided  the  “total  amounts”  payable 
are  received  by  or  includible  in  the  gross 
income  of  both  payees  within  the  same 
taxable  year.  However,  if  the  “total 
amounts”  payable  are  made  available  to 
each  payee  and  one  elects  to  receive  his 
share  in  cash  while  the  other  makes  a 
timely  election  under  section  72  <h)  to 
receive  his  share  as  an  annuity,  the  cap¬ 
ital  gains  treatment  does  not  apply  to 
either  payee. 
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1  1.403  (b)  Statutory  provisions;  tax - 
ation  of  employee  annuities ;  nonquali¬ 
fied  annuity. 

Sec.  403.  Taxation  of  employee  annuities. 

•  •  • 

(b)  Taxability  of  beneficiary  under  a  «on- 
qualifler  annuity.  If  an  annuity  contract 
purchased  by  an  employer  for  an  employee 
Is  not  subject  to  subsection  (a)  and  the  em¬ 
ployee’s  rights  under  the  contract  are  non-  • 
forfeitable,  except  for  failure  to  pay  future 
premiums,  the  amount  contributed  by  the 
employer  for  such  annuity  contract  on  or 
after  such  rights  become  nonforfeitable  shall 
be  Included  in  the  gross  income  of  the  em¬ 
ployee  in  the  year  In  which  the  amount  is 
contributed.  The  employee  shall  Include  in 
his  gross  Income  the  amounts  received  under 
such  contract  for  the  year  received  as  pro¬ 
vided  in  section  72  (relating  to  annuities) 
except  that  section  72  (e)  (3)  shall  not  apply. 

§  1.403  (b)-l  Taxability  of  benefici¬ 
ary  under  a  nonqualified  annuity,  (a) 
Except  as  provided  in  section  402  (d),  if 
an  employer  purchases  an  annuity  con¬ 
tract  and  if  the  amounts  paid  for  the 
contract  are  not  subject  to  §  1.403  (a)-l 
(a),  the  amount  of  such  contribution 
shall  be  included  in  the  income  of  the 
employee  for  the  taxable  year  during 
which  such  contribution  is  made  if,  at 
the  time  the  contribution  is  made,  the 
employee’s  rights  under  the  annuity  con¬ 
tract  are  nonforfeitable,  except  for  fail¬ 
ure  to  pay  future  premiums.  If  the 
employee’s  rights  under  the  annuity  con¬ 
tract  in  such  a  case  were  forfeitable  at 
the  time  the  employer’s  contribution  was 
made  for  the  annuity  contract,  even 
though  they  become  nonforfeitable  later, 
the  amount  of  such  contribution  is  not 
required  to  be  included  in  the  income  of 
the  employee  at  the  time  his  rights  under 
the  contract  become  nonforfeitable.  As 
to  what  constitutes  nonforfeitable  rights 
of  an  employee,  see  §  1.402  (b)-l.  The 
amounts  received  by  or  made  available  to 
the  employee  under  the  annuity  contract 
shall  be  included  in  the  gross  income  of 
the  employee  for  the  taxable  year  in 
which  received  or  made  available,  as  pro¬ 
vided  in  section  72  (relating  to  annuities) 
except  that  section  72  (e)  (3)  shall  not 
apply.  For  rules  relating  to  the  treat¬ 
ment  of  employer  contributions  as  part 
of  the  consideration  paid  by  the  em¬ 
ployee,  see  section  72  (f).  See  also  sec¬ 
tion  101  (b)  (2)  (D)  for  rules  relating 
to  the  treatment  of  the  limited  exclusion 
provided  thereunder  as  part  of  the  con¬ 
sideration  paid  by  the  employee. 

(b)  If  an  employer  has  purchased  an¬ 
nuity  contracts  and  transferred  the  same 
to  a  trust  or  if  an  employer  has  made 
contributions  to  a  trust  for  the  purpose 
of  providing  annuity  contracts  for  his 
employees  as  provided  in  section  402 
(d)  (see  §  1.402  (d)-l  (a)),  the  amount 
so  paid  or  contributed  is  not  required  to 
be  included  in  the  income  of  the  em¬ 
ployee,  but  any  amount  received  by  or 
made  available  to  the  employee  under 
the  annuity  contract  shall  be  includible 
in  the  gross  income  of  the  employee  for 
the  taxable  year  in  which  received  or 
made  available,  as  provided  in  section  72 
(relating  to  annuities) ,  except  that  sec¬ 
tion  72  (e)  (3)  shall  not  apply.  In  such 
case  the  amount  paid  or  contributed  by 
the  employer  shall  not  constitute  con¬ 
sideration  paid  by  the  employee  for  such 
annuity  contract  in  determining  the 


amount  of  annuity  payments  required  to 
be  included  in  his  gross  income  under 
section  72  unless  the  employee  has  paid 
income  tax  for  any  taxable  year  begin¬ 
ning  before  January  1, 1949,  with  respect 
to  such  payment  or  contribution  by  the 
employer  for  such  year  and  such  tax  is 
not  credited  or  refunded  to  the  employee. 
In  the  event  such  tax  has  been  paid  and 
not  credited  or  refunded  the  amount  paid 
or  contributed  by  the  employer  for  such 
year  shall  constitute  consideration  paid 
by  the  employee  for  the  annuity  con¬ 
tract  in  determining  the  amount  of  the 
annuity  required  to  be  included  in  the 
income  of  the  employee  under  section  72. 

§  1.404  (a)  Statutory  provisions;  de¬ 
duction  for  contributions  of  an  employer 
to  an  employees’  trust  or  annuity  plan 
and  compensation  under  a  deferred-pay¬ 
ment  plan;  general  rule. 

Sec.  404.  Deduction  for  contributions  of  an 
employer  to  an  employees’  trust  or  annuity 
plan  and  compensation  under  a  deferred- 
payment  plan — (a)  General  rule.  If  contri¬ 
butions  are  paid  by  an  employer  to  or  under 
a  stock  bonus,  pension,  profit-sharing,  or 
annuity  plan,  or  if  compensation  is  paid  or 
accrued  on  account  of  any  employee  under  a 
plan  deferring  the  receipt  of  such  compen¬ 
sation,  such  contributions  or  compensation 
shall  not  be  deductible  under  section  162 
(relating  to  trade  or  business  expenses)  or 
section  212  (relating  to  expenses  for  the  pro¬ 
duction  of  Income)  but  if  they  satisfy  the 
conditions  of  either  of  such  sections,  they 
shall  be  deductible  under  this  section,  sub¬ 
ject,  however,  to  tbe  following  limitations  as 
to  the  amounts  deductible  in  any  year: 

(1)  Pension  trusts.  In  the  taxable  year 
when  paid,  if  the  contributions  are  paid  into 
a  pension  trust,  and  if  such  taxable  year  ends 
within  or  with  a  taxable  year  of  the  trust 
for  which  the  trust  is  exempt  under  section 
601  (a) ,  in  an  amount  determined  as  follows: 

(A)  An  amount  not  in  excess  of  5  percent 
of  the  compensation  otherwise  paid  or  ac¬ 
crued  during  the  taxable  year  to  all  the  em¬ 
ployees  under  the  trust,  but  such  amount 
may  be  reduced  for  future  years  if  found 
by  the  Secretary  or  his  delegate  upon  periodi¬ 
cal  examinations  at  not  less  than  6-year 
intervals  to  be  more  than  the  amount  rea¬ 
sonably  necessary  to  provide  the  remaining 
unfunded  cost  of  past  and  current  service 
credits  of  all  employees  under  the  plan,  plus 

(B)  Any  excess  over  the  amount  allowable 
under  subparagraph  (A)  necessary  to  provide 
with  respect  to  all  of  the  employees  under 
the  trust  the  remaining  unfunded  cost  of 
their  past  and  current  service  credits  dis¬ 
tributed  as  a  level  amount,  or  a  level  per¬ 
centage  of  compensation,  over  the  remaining 
future  service  of  each  such  employee,  as  de¬ 
termined  under  regulations  prescribed  by  the 
Secretary  or  his  delegate,  but  if  such  remain¬ 
ing  unfunded  cost  with  respect  to  any  3  indi¬ 
viduals  is  more  than  50  percent  of  such 
remaining  unfunded  cost,  the  amount  of 
such  unfunded  cost  attributable  to  such  in¬ 
dividuals  shall  be  distributed  over  a  period 
of  at  least  5  taxable  years,  or 

(C)  In  lieu  of  the  amounts  allowable  un¬ 
der  subparagraphs  (A)  and  (B)  above,  an 
amount  equal  to  the  normal  cost  of  the  plan, 
as  determined  under  regulations  prescribed 
by  the  Secretary  or  his  delegate,  plus,  if  past 
service  or  other  supplementary  pension  or 
annuity  credits  are  provided  by  the  plan,  an 
amount  not  in  excess  of  10  percent  of  the 
cost  which  would  be  required  to  completely 
fund  or  purchase  such  pension  or  annuity 
credits  as  of  the  date  when  they  are  Included 
In  the  plan,  as  determined  under  regulations 
prescribed  by  the  Secretary  or  his  delegate, 
except  that  in  no  case  shall  a  deduction  be 
allowed  for  any  amount  (other  than  the  nor¬ 
mal  cost)  paid  in  after  such  pension  or 
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annuity  credits  are  completely  funded  or 
purchased. 

(D)  Any  amount  paid  in  a  taxable  year  In 
excess  of  the  amount  deductible  in  such 
year  under  the  foregoing  limitations  shall 
be  deductible  in  the  succeeding  taxable  years 
In  order  of  time  to  the  extent  of  the  dif¬ 
ference  between  the  amount  paid  and  de¬ 
ductible  In  each  such  succeeding  year  and 
the  maximum  amount  deductible  for  such 
year  in  accordance  with  the  foregoing 
limitations. 

(2)  Employees’  annuities.  In  the  taxable 
year  when  paid,  in  an  amount  determined 
in  accordance  with  paragraph  (1),  if  the 
contributions  are  paid  toward  the  purchase 
of  retirement  annuities  and  such  purchase 
is  a  part  of  a  plan  which  meets  the  require¬ 
ments  of  section  401  (a)  (3),  (4),  (5),  and 
(6),  and  if  refunds  of  premiums,  if  any,  are 
applied  within  the  current  taxable  year  or 
next  succeeding  taxable  year  towards  the 
purchase  of  such  retirement  annuities. 

(3)  Stock  bonus  and.  profit-sharing 
trusts — (A)  Limits  on  deductible  contribu¬ 
tions.  In  the  taxable  year  when  paid,  if  the 
contributions  are  paid  into  a  stock  bonus  or 
profit-sharing  trust,  and  If  such  taxable  year 
ends  within  or  with  a  taxable  year  of  the 
trust  with  respect  to  which  the  trust  is 
exempt  under  section  501  (a).  In  an  amount 
not  in  excess  of  15  percent  of  the  compen¬ 
sation  otherwise  paid  or  accrued  during  the 
taxable  year  to  all  employees  under  the 
stock  bonus  or  profit-sharing  plan.  If  in 
any  taxable  year  there  Is  paid  into  the  trust, 
or  a  similar  trust  then  in  effect,  amounts  less 
than  the  amounts  deductible- under  the  pre¬ 
ceding  sentence,  the  excess,  or  If  no  amount 
Is  paid,  the  amounts  deductible,  shall  be 
carried  forward  and  be  deductible  when  paid 
in  the  succeeding  taxable  years  in  order  of 
time,  but  the  amount  so  deductible  under 
this  sentence  in  any  such  succeeding  taxable 
year  shall  not  exceed  15  percent  of  the  com¬ 
pensation  otherwise  paid  or  accrued  during 
such  succeeding  taxable  year  to  the  bene¬ 
ficiaries  under  the  plan.  In  addition,  any 
amount  paid  Into  the  trust  in  any  taxable 
year  in  excess  of  the  amount  allowable  with 
respect  to  such  year  under  the  preceding 
provisions  of  this  subparagraph  shall  be  de¬ 
ductible  In  the  succeeding  taxable  years  in 
order  of  time,  but  the  amount  so  deductible 
under  this  sentence  in  any  one  such  suc¬ 
ceeding  taxable  year  together  with  the 
amount  allowable  under  the  first  sentence  of 
this  subparagraph  shall  not  exceed  15  per¬ 
cent  of  the  compensation  otherwise  paid  or 
accrued  during  such  taxable  year  to  the 
beneficiaries  under  the  plan.  The  term 
"stock  bonus  or  profit-sharing  trust",  as  used 
in  this  subparagraph,. shall  not  Include  any 
trust  designed  to  provide  benefits  upon  re¬ 
tirement  and  covering  a  period  of  years,  If 
under  the  plan  the  amounts  to  be  contrib¬ 
uted  by  the  employer  can  be  determined 
actuarially  as  provided  In  paragraph  (1).  If 
the  contributions  are  made  to  2  or  more 
stock  bonus  or  profit-sharing  trusts,  such 
trusts  shall  be  considered  a  single  trust  for 
purposes  of  applying  the  limitations  in  this 
subparagraph. 

(B)  Profit-sharing  plan  of  affiliated  group. 
In  the  case  of  a  profit-sharing  plan,  or  a 
stock  bonus  plan  In  which  contributions  are 
determined  with  reference  to  profits,  of  a 
group  of  corporations  which  Is  an  afi&liated 
group  within  the  meaning  of  section  1504, 
If  any  member  of  such  affiliated  group  Is  pre¬ 
vented  from  making  a  contribution  which 
it  would  otherwise  have  made  under  the 
plan,  by  reason  of  having  no  current  or  ac¬ 
cumulated  earnings  or  profits  or  because 
such  earnings  or  profits  are  less  than  the 
contributions  which  it  would  otherwise  have 
made,  then  so  much  of  the  contribution 
which  such  member  was  so  prevented  from 
making  may  be  made,  for  the  benefit  of  the 
employees  of  such  member,  by  the  other 
members  of  the  group,  to  the  extent  of 
current  or  accumulated  earnings  or  profits. 


except  that  such  contribution  by  each  such 
other  member  shall  be  limited,  where  the 
group  does  not  file  a  consolidated  return, 
to  that  proportion  of  its  total  current  and 
accumulated  earnings  or  profits  remaining 
after  adjustment  for  Its  contribution  deduct¬ 
ible  without  regard  to  this  subparagraph 
which  the  total  prevented  contribution  bears 
to  the  total  current  and  accumulated  earn¬ 
ings  or  profits  of  all  the  members  of  the 
group  remaining  after  adjustment  for  all 
contributions  deductible  without  regard  to 
this  subparagraph.  Contributions  made  un¬ 
der  the  preceding  sentence  shall  be  deduct¬ 
ible  under  subparagraph  (A)  of  this  para¬ 
graph  by  the  employer  making  such 
contribution,  and,  for  the  purpose  of  deter¬ 
mining  amounts  which  may  be  carried  for¬ 
ward  and  deducted  under  the  second 
sentence  of  subparagraph  (A)  of  this  para¬ 
graph  in  succeeding  taxable  years,  shall  be 
deemed  to  have  been  made  by  the  employer 
on  behalf  of  whose  employees  such  contri¬ 
butions  were  made. 

(4)  Trusts  created  or  organized  outside  the 
United  States.  If  a  Btock  bonus,  pension,  or 
profit-sharing  trust  would  qualify  for  ex¬ 
emption  under  section  501  (a)  except  for 
the  fact  that  It  Is  a  trust  created  or  organ¬ 
ized  outside  the  United  States,  contributions 
to  6uch  a  trust  by  an  employer  which  is  a 
resident,  or  corporation,  or  other  entity  of 
the  United  States,  shall  be  deductible  under 
the  preceding  paragraphs. 

(5)  Other  plans.  In  the  taxable  year  when 
paid.  If  the  plan  Is  not  one  included  in 
paragraph  (1),  (2),  or  (3),  If  the  employees' 
rights  to  or  derived  from  such  employer’s 
contribution  or  such  compensation  are  non¬ 
forfeitable  at  the  time  the  contribution  or 
compensation  is  paid. 

(6)  Taxpayers  on  accrual  basis.  For  pur¬ 
poses  of  paragraphs  (1),  (2),  and  (3),  a 
taxpayer  on  the  accrual  basis  shall  be  deemed 
to  have  made  a  payment  on  the  last  day 
of  the  year  of  accrual  If  the  payment  is  on 
account  of  such  taxable  year  and  is  made 
not  later  than  the  time  prescribed  by  law 
for  filing  the  return  for  such  taxable  year 
(Including  extensions  thereof). 

(7)  Limit  of  deduction.  If  amounts  are 
deductible  under  paragraphs  (1)  and  (3), 
or  (2)  and  (3),  or  (1),  (2),  and  (3),  In  con¬ 
nection  with  2  or  more  trusts,  or  one  or  more 
trusts  and  an  annuity  plan,  the  total  amount 
deductible  In  a  taxable  year  under  such 
trusts  and  plans  shall  not  exceed  25  percent 
of  the  compensation  otherwise  paid  or  ac¬ 
crued  during  the  taxable  year  to  the  persons 
who  are  the  beneficiaries  of  the  trusts  or 
plans.  In  addition,  any  amount  paid  Into 
such  trust  or  under  such  annuity  plans  In 
any  taxable  year  in  excess  of  the  amount 
allowable  with  respect  to  such  year  under  the 
preceding  provisions  of  this  paragraph  shall 
be  deductible  in  the  succeeding  taxable  years 
In  order  of  time,  but  the  amount  so  de¬ 
ductible  under  this  sentence  in  any  one  such 
succeeding  taxable  year  together  with  the 
amount  allowable  under  the  first  sentence 
of  this  paragraph  shall  not  exceed  30  percent 
of  the  compensation  otherwise  paid  or  ac¬ 
crued  during  such  taxable  years  to  the  bene¬ 
ficiaries  under  the  trusts  or  plans.  This 
paragraph  shall  not  have  the  effect  of  re¬ 
ducing  the  amount  otherwise  deductible  un¬ 
der  paragraphs  (1),  (2),  and  (3),  If  no 
employee  is  a  beneficiary  under  more  than 
one  trust,  or  a  trust  and  an  annuity  plan. 

§  1.404  (a)-l  Contributions  of  an 
employer  to  an  employees'  trust  or  an¬ 
nuity  plan  and  compensation  under  a 
deferred  payment  plan;  general  rule. 
(a)  (1)  Section  404  (a)  prescribes  limi¬ 
tations  upon  deductions  for  amounts 
contributed  by  an  employer  under  a  pen¬ 
sion,  annuity,  stock  bonus,  or  profit- 
sharing  plan,  or  under  any  plan  of  de¬ 
ferred  compensation.  It  is  immaterial 
whether  the  plan  covers  present  em¬ 


ployees  only,  or  present  and  former 
employees,  or  only  former  employees. 
Section  404  (a)  also  governs  the  de¬ 
ductibility  of  unfunded  pensions  and 
death  benefits  paid  directly  to  former 
employees  or  their  beneficiaries  (see 
§  1.404  (a)-12). 

(2)  Section  404  (a)  does  not  apply  to 
a  plan  which  does  not  defer  the  receipt 
of  compensation.  Furthermore,  section 
404  (a)  does  not  apply  to  deductions  for 
contributions  under  a  plan  which  is 
solely  a  dismissal  wage  or  unemployment 
benefit  plan,  or  a  sickness,  accident,  hos¬ 
pitalization,  medical  expense,  recreation, 
welfare,  or  similar  benefit  plan,  or  a  com¬ 
bination  thereof.  For  example,  if  under 
a  plan  an  employer  contributes  5  percent 
of  each  employee’s  compensation  per 
month  to  a  fund  out  of  which  employees 
who  are  laid  off  will  be  paid  benefits  for 
temporary  periods,  but  employees  who 
are  not  laid  off  have  no  rights  to  the 
funds,  such  a  plan  is  an  unemployment 
benefit  plan,  and  the  deductibility  of  the 
contributions  to  it  is  determined  under 
section  162.  As  to  the  deductibility  of 
such  contributions,  see  §  1.162-9. 

(3)  If,  however,  the  contributions  to  a 
pension,  profit-sharing,  stock  bonus,  or 
other  plan  of  deferred  compensation  can 
be  used  to  provide  any  of  the  benefits  re¬ 
ferred  to  in  subparagraph  (2)  of  this 
paragraph,  then,  except  as  provided  in 
section  404  (c),  section  404  (a)  applies 
to  the  entire  contribution  to  the  plan. 
Thus,  if  in  the  example  described  in 
subparagraph  (2)  of  this  paragraph,  the 
employer’s  contribution  on  behalf  of 
each  employee  is  set  up  as  a  separate 
account,  and  if  any  amount  which  re¬ 
mains  in  an  employee’s  account  at  the 
time  of  retirement  is  paid  to  him  at  such 
time,  the  deductibility  of  the  contribu¬ 
tions  to  the  plan  is  determined  under 
section  404  (a).  For  the  rules  for  de¬ 
termining  whether  the  benefits  referred 
to  in  subparagraph  (2)  of  this  paragraph 
can  be  included  in  a  qualified  pension  or 
profit-sharing  plan,  see  §  1.401-1  (b). 

(4)  As  to  inclusion  of  full-time  life 
Insurance  salesmen  within  the  class  of 
persons  considered  to  be  employees,  see 
section  7701  (a)  (20). 

(b)  In  order  to  be  deductible  under 
section  404  (a),  contributions  must  be 
expenses  which  would  be  deductible  un¬ 
der  section  162  (relating  to  trade  or  busi¬ 
ness  expenses)  or  212  (relating  to  ex¬ 
penses  for  production  of  income)  if  it 
were  not  for  the  provision  in  section  404 
(a)  that  they  are  deductible,  if  at  all, 
only  under  section  404  (a).  Contribu¬ 
tions  may  therefore  be  deducted  under 
section  404  (a)  only  to  the  extent  that 
they  are  ordinary  and  necessary  expenses 
during  the  taxable  year  in  carrying  on 
the  trade  or  business  or  for  the  produc¬ 
tion  of  income  and  are  compensation  for 
personal  services  actually  rendered.  In 
no  case  is  a  deduction  allowable  under 
section  404  (a)  for  the  amount  of  any 
contribution  for  the  benefit  of  an  em¬ 
ployee  in  excess  of  the  amount  which, 
together  with  other  deductions  allowed 
for  compensation  for  such  employee’s 
services,  constitutes  a  reasonable  allow¬ 
ance  for  compensation  for  the  services 
actually  rendered.  What  constitutes  a 
reasonable  allowance  depends  upon  the 
facts  in  the  particular  case.  Among  the 
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elements  to  be  considered  in  determining 
this  are  the  personal  services  actually 
rendered  in  prior  years  as  well  as  the 
current  year  and  all  compensation  and 
contributions  paid  to  or  for  such  em¬ 
ployee  in  prior  years  as  well  as  in  the 
current  year.  Thus,  a  contribution 
which  is  in  the  nature  of  additional  com¬ 
pensation  for  services  performed  in  prior 
years  may  be  deductible,  even  if  the  total 
of  such  contributions  and  other  compen¬ 
sation  for  the  current  year  would  be  in 
excess  of  reasonable  compensation  for 
services  performed  in  the  current  year, 
provided  that  such  total  plus  all  com¬ 
pensation  and  contributions  paid  to  or 
for  such  employee  in  prior  years  repre¬ 
sents  a  reasonable  allowance  for  all  serv¬ 
ices  rendered  by  the  employee  by  the 
end  of  the  current  year.  A  contribution 
under  a  plan  which  is  primarily  for  the 
benefit  of  shareholders  of  the  employer 
is  not  deductible.  Such  a  contribution 
may  constitute  a  dividend  within  the 
meaning  of  section  316.  See  also 
§§  1.162-6  and  1.162-8.  In  addition  to 
the  limitations  referred  to  above,  deduc¬ 
tions  under  section  404  (a)  are  also  sub¬ 
ject  to  further  conditions  and  limitations 
particularly  provided  therein. 

(c)  Deductions  under  section  404  (a) 
are  generally  allowable  only  for  the  year 
in  which  the  contribution  or  compensa¬ 
tion  is  paid,  regardless  of  the  fact  that 
the  taxpayer  may  make  his  returns  on 
the  accrual  method  of  accounting.  Ex¬ 
ceptions  are  made  in  the  case  of  over¬ 
payments  as  provided  in  paragraphs  (1) , 

(3),  and  (7)  of  section  404  (a),  and,  as 
provided  by  section  404  (a)  (6),  in  the 
case  of  payments  made  by  a  taxpayer  on 
the  accrual  method  of  accounting  not 
later  than  the  time  prescribed  by  law  for 
filing  the  return  for  the  taxable  year  of 
accrual  (including  extensions  thereof). 
This  latter  provision  is  intended  to  per¬ 
mit  a  taxpayer  on  the  accrual  method  to 
deduct  such  accrued  contribution  or  com¬ 
pensation  in  the  year  of  accrual,  provided 
payment  is  actually  made  not  later  than 
the  time  prescribed  by  law  for  filing  the 
return  for  the  taxable  year  of  accrual 
(including  extensions  thereof) ,  but  this 
provision  is  not  applicable  unless,  dur¬ 
ing  the  taxable  year  on  account  of  which 
the  contribution  is  made,  the  taxpayer 
incurs  a  liability  to  make  the  contribu¬ 
tion,  the  amount  of  which  is  accruable 
under  section  461  for  such  taxable  year. 
See  section  461  and  the  regulations 
thereunder.  There  is  another  excep¬ 
tion  in  the  case  of  certain  taxpayers  who 
are  required  to  make  additiopal  con¬ 
tributions  as  a  result  of  Public  Law  74 
(Eighty-fourth  Congress)  approved 
June  15, 1955,  and  the  regulations  there¬ 
under. 

§  1.404  (a) -2  Information  to  be  fur¬ 
nished  by  employer  claiming  deductions. 

(a)  For  the  first  taxable  year  for  which 
a  deduction  from  gross  income  is 
claimed  under  section  404  (a)  (1),  (2), 
(3),  or  (7),  the  employer  must  file  the 
following  information  (unless  such  in¬ 
formation  has  been  previously  filed  in 
accordance  with  the  regulations  under 
section  23  (p)  of  the  Internal  Revenue 
Code  of  1939)  for  each  plan  involved  to 
establish  that  it  meets  the  requirements 
of  section  401  (a)  or  404  (a)  (2),  and 


that  deductions  claimed  do  not  exceed 
the  amount  allowable  under  paragraphs 

(1),  (2),  (3),  and  (7)  of  section  404  (a), 
as  the  case  may  be: 

(1)  Verified  copies  of  all  the  instru¬ 
ments  constituting  or  evidencing  the 
plan,  including  trust  indentures,  group 
annuity  contracts,  specimen  copy  of 
each  type  of  individual  contract,  and 
specimen  copy  of  formal  announcement 
and  comprehensive  detailed  description 
to  employees,  with  all  amendments  to 
any  such  instruments. 

(2)  A  statement  describing  the  plan 
which  identifies  it  and  which  sets  forth 
the  name  or  names  of  the  employers,  the 
effective  date  of  the  plan  and  of  any 
amendments  thereto,  the  method  of  dis¬ 
tribution  or  of  disbursing  benefits 
(whether  by  trustee,  insurance  company, 
or  otherwise) ,  the  dates  when  the  instru¬ 
ments  or  amendments  were  executed, 
the  date  of  formal  announcement  and 
the  dates  when  comprehensive  detailed 
description  of  the  plan  and  of  each 
amendment  thereto  were  made  available 
to  employees  generally,  the  dates  when 
the  plan  and  when  the  trust  or  the  con¬ 
tract  evidencing  the  plan  and  of  any 
amendments  thereto  were  put  into  effect 
so  that  contributions  thereunder  were 
irrevocable  and  a  summary  of  the  provi¬ 
sions  and  rules  relating  to — 

(i)  Employee  eligibility  requirements 
for  participation  in  the  plan, 

(ii)  Employee  contributions, 

(iii)  Employer  contributions, 

(iv)  The  basis  or  forpiula  for  deter¬ 
mining  the  amount  of  each  type  of  bene¬ 
fit  and  the  requirements  for  obtaining 
such  benefits  and  the  vesting  conditions, 

(v)  The  medium  of  funding  (e.  g., 
self-insured,  unit  purchase  group  annu¬ 
ity  contract,  individual  level  annual  pre¬ 
mium  retirement  endowment  insurance 
contracts,  etc.)  and,  if  not  wholly  in¬ 
sured,  the  medium  of  contributions  and 
the  kind  of  investments,  and 

(vi)  The  discontinuance  or  modifica¬ 
tion  of  the  plan  and  distributions  or 
benefit  payments  upon  liquidation  or 
termination. 

(3)  A  tabulation  in  columnar  form 
showing  the  information  specified  below 
with  respect  to  each  of  the  25  highest 
paid  employees  covered  by  the  plan  in 
the  taxable  year,  listed  in  order  of  their 
nondeferred  compensation  (where  there 
are  several  plans  of  deferred  compensa¬ 
tion,  the  Information  for  each  of  the 
plans  may  be  shown  on  a  single  tabula¬ 
tion  without  repetition  of  the  informa¬ 
tion  common  to  the  several  plans) : 

(i)  Name. 

(ii)  Whether  an  officer. 

(iii)  Percentage  of  each  class  of  stock 
owned  directly  or  indirectly  by  the  em¬ 
ployee  or  members  of  his  family. 

(iv)  Whether  the  principal  duties  con¬ 
sist  in  supervising  the  work  of  other 
employees. 

(v)  Year  of  birth. 

(vi)  Length  of  service  for  employer  to 
the  close  of  the  year. 

(vil)  Total  nondeferred  compensation 
paid  or  accrued  during  the  taxable  year 
with  a  breakdown  of  such  compensation 
Into  the  following  components: 

•  (a)  Basic  compensation  and  overtime 
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(b)  Other  direct  payments,  such  as 
bonuses  and  commissions, 

(c)  Compensation  paid  other  than  in 
cash,  such  as  goods,  services,  insurance 
not  directly  related  to  the  benefits  or 
provided  from  funds  under  the  plan,  etc. 

(”iii)  Amount  allocated  during  the 
year  for  the  benefit  of  the  employee  or 
his  beneficiary  (including  any  insurance 
provided  thereby  or  directly  related 
thereto),  less  the  employee’s  contribu¬ 
tions  during  the  year,  under  each  other 
plan  of  deferred  compensation. 

(ix)  Amount  allocated  during  the  year 
for  the  benefit  of  ihe  employee  or  his 
beneficiary  (including  any  insurance 
provided  thereby  or  directly  related 
thereto),  less  the  employee’s  contribu¬ 
tions  during  the  year,  under  the  plan. 
If  a  profit-sharing  or  stock  bonus  plan, 
also  a  breakdown  of  such  amounts  into 
the  following  components: 

(a)  Amounts  originally  allocated  in 
the  year,  and 

(5)  Amounts  reallocated  in  the  year. 

(x)  Amounts  of  employee  contribu¬ 
tions  during  the  year  under  the  plan, 

(xi)  If  a  pension  or  annuity  plan, 

(a)  The  retirement  age  and  date  and 
the  form  of  the  retirement  benefit, 

(b)  The  annual  rate  or  amount  of  the 
retirement  benefit,  and 

(c)  The  aggregate  of  all  of  the  em¬ 
ployee's  contributions  under  the  plan, 

all  based,  in  the  case  of  an  employee  who 
is  not  on  retirement  benefit  under  the 
plan,  upon  the  assumption  of  his  con¬ 
tinued  employment  at  his  current  rate 
of  compensation  until  his  normal  retire¬ 
ment  age  (or  the  end  of  the  current  year 
if  later)  and  retirement  on  such  date 
with  the  normal  form  of  retirement 
benefit  under  the  plan. 

(4)  The  following  totals: 

(i)  Total  nondeferred  compensation 
paid  or  accrued  during  the  taxable  year 
for  all  employees  covered  under  the  plan 
and  also  for  all  employees  of  the 
employer. 

(ii)  Total  amount  allocated  during  the 
year  for  the  benefit  of  employees,  former 
or  retired  employees,  or  their  benefici¬ 
aries  (including  any  insurance  provided 
thereby  or  directly  related  thereto) ,  less 
employee  contributions  during  the  year 
under  the  plan  and,  if  a  profit-sharing  or 
stock  bonus  plan,  also  a  breakdown  of 
such  total  into  the  following  components: 

(a)  Amount  originally  allocated  in  the 
year,  and 

(b)  Amount  reallocated  in  the  year. 

(5)  A  schedule  showing  the  total  num¬ 
ber  of  employees  as  of  the  close  of  the 
year  for  each  of  the  following  groups, 
based  on  reasonable  estimates: 

(i)  All  employees  ineligible  for  cov¬ 
erage  under  the  plan  because  of  require¬ 
ments  as  to  employment  classification, 
specifying  the  reasons  applicable  to  the 
group  (as,  for  example,  temporary,  sea¬ 
sonal,  part  time,  hourly  pay  basis,  etc.). 

(ii)  All  employees  ineligible  for  cov¬ 
erage  under  the  plan  because  of  require¬ 
ments  as  to  length  of  service  and  not 
Included  in  subdivision  (i)  of  this  sub- 
paragraph. 

(iii)  All  employees  ineligible  for  cov¬ 
erage  under  the  plan  because  of  require¬ 
ments  as  to  minimum  age  and  not  in- 
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eluded  in  subdivision  (i)  or  (ii)  of  this 
subparagraph. 

(iv)  All  employees  ineligible  for  cov¬ 
erage  under  the  plan  solely  because  of 
requirements  as  to  minimum  rate  of 
compensation. 

(v)  All  employees  ineligible  for  cover¬ 
age  under  the  plan  other  than  those  em¬ 
ployees  included  in  subdivision  (i) ,  (ii) , 
(iii) ,  or  (iv)  of  this  subparagraph,  speci¬ 
fying  the  reason  applicable  to  the  group. 

(vi)  All  employees  ineligible  for  cov¬ 
erage  under  the  plan  for  any  reasons, 
which  should  be  the  sum  of  subdivisions 
(i)  to  (v),  inclusive,  of  this  subpara¬ 
graph. 

(vii)  All  employees  eligible  for  cov¬ 
erage  but  not  covered  under  the  plan. 

(viii)  All  employees  covered  under  the 
plan. 

(ix)  All  employees  of  the  employer, 
which  should  be  the  sum  of  subdivisions 
(vi),  (vii),  and  (viii)  of  this  subpara¬ 
graph. 

If  it  is  claimed  that  the  requirements 
of  section  401  (a)  (3)  (A)  are  satisfied, 
also  the  data  and  computations  neces¬ 
sary  to  show  that  such  requirements  are 
satisfied. 

(6)  In  the  case  of  a  trust,  a  detailed 
balance  sheet  and  a  detailed  statement 
of  receipts  and  disbursements  during  the 
year;  in  the  case  of  a  nontrusteed  an¬ 
nuity  plan,  a  detailed  statement  of  the 
names  of  the  insurers,  the  contributions 
paid  by  the  employer  and  by  the  em¬ 
ployees,  and  a  statement  as  to  the 
amounts  and  kinds  of  premium  refunds 
or  similar  credits  made  available  and  the 
disposition  of  such  credits  in  the  year. 

(7)  If  a  pension  or  annuity  plan,  a 
detailed  description  of  all  the  methods, 
factors,  and  assumptions  used  in  deter¬ 
mining  costs  and  in  adjusting  the  costs 
for  actual  experience  under  the  plan 
(including  any  loadings,  contingency  re¬ 
serves,  or  special  factors  and  the  basis 
of  any  insured  costs  or  liabilities  in¬ 
volved  therein)  explaining  their  source 
and  application  in  sufficient  detail  to 
permit  ready  analysis  and  verification 
thereof,  and,  in  the  case  of  a  trust,  a  de¬ 
tailed  description  of  the  basis  used  in 
valuing  the  investments  held.  Also  a 
summary  of  the  resulting  costs  or  liabili¬ 
ties  and  adjustments  for  the  year  under 
the  pension  or  annuity  plan  in  sufficient 
detail  to  permit  ready  verification  of  the 
reasonableness  thereof. 

(8)  A  statement  of  the  applicable  lim¬ 
itations  under  section  404  (a)  (1),  (2), 
(3),  or  (7)  and  an  explanation  of  the 
method  of  determining  such  limitations 
and  a  summary  of  the  data  and  compu¬ 
tations  necessary  to  determine  the  allow¬ 
able  deductions  for  the  taxable  year. 

(9)  A  statement  of  the  contributions 
paid  in  the  taxable  year,  showing  the 
date  and  amount  of  each  payment.  Also 
a  summary  of  the  deductions  claimed  for 
the  taxable  year  for  the  plan  with  a 
breakdown  of  the  deductions  claimed 
into  the  following  components: 

(i)  For  contributions  paid  in  the  tax¬ 
able  year  before  giving}  effect  to  the  pro¬ 
visions  of  paragraph  (7)  of  section 
404  (a). 

(ii)  For  contributions  paid  in  prior 
taxable  years  beginning  after  December 
31,  1941,  in  accordance  with  the  carry¬ 


over  provisions  of  paragraphs  (1)  and 
(3)  of  section  404  (a),  before  giving  ef¬ 
fect  to  the  provisions  of  paragraph  (7) 
thereof,  and  in  accordance  with  the 
carryover  provisions  of  section  404  (d). 

(iii)  Any  reductions  or  Increases  in 
the  deductions  in  accordance  with  the 
provisions  of  paragraph  (7)  of  section 
404  (a). 

(b)  For  taxable  years  subsequent  to 
the  year  for  which  all  of  the  applicable 
information  under  paragraph  (a)  of  this 
section  (or  corresponding  provisions  of 
prior  regulations)  has  been  filed,  infor¬ 
mation  is  to  be  filed  only  to  the  following 
extent: 

(1)  If  there  is  any  change  in  the  plan, 
Instruments,  methods,  factors,  or  as¬ 
sumptions  upon  which  the  data  and  in¬ 
formation  specified  in  subparagraph  (1), 
(2),  or  (7)  of  paragraph  (a)  of  this  sec¬ 
tion  are  based,  a  detailed  statement  ex¬ 
plaining  the  change  and  its  effect  is  to 
be  filed  only  for  the  taxable  year  in  which 
the  change  is  put  into  effect.  However, 
if  there  is  no  such  change,  unless  other¬ 
wise  requested  by  the  district  director, 
merely  a  statement  that  there  is  no  such 
change  is  to  be  filed. 

(2)  The  information  specified  in  sub- 
paragraph  (3)  of  paragraph  (a)  of  this 
section  which  has  been  filed  for  a  taxable 
year,  unless  otherwise  requested  by  the 
district  director  and  so  long  as  the  plan 
and  the  method  and  basis  of  allocations 
are  not  changed,  is  to  be  filed  for  subse¬ 
quent  years  only  to  the  extent  of  showing 
in  the  tabulation  such  information  with 
respect  to  employees  who,  at  any  time  in 
the  taxable  year,  own,  directly  or  indi¬ 
rectly,  more  than  5  percent  of  the  voting 
stock,  considering  stock  so  owned  by  an 
individual’s  spouse  or  minor  lineal  de¬ 
scendant  as  owned  by  the  individual  for 
this  purpose. 

(3)  The  information  specified  in  sub- 
paragraphs  (4),  (5),  (6),  (8),  and  (9) 
of  paragraph  (a)  of  this  section. 

(c)  If  a  deduction  is  claimed  under 
section  404  (a)  (5)  for  the  taxable  year, 
the  taxpayer  shall  furnish  such  informa¬ 
tion  as  is  necessary  to  show  that  the  de¬ 
duction  is  not  allowable  under  the  other 
paragraphs  of  section  404  (a) ,  that  the 
amount  paid  is  an  ordinary  and  neces¬ 
sary  expense  or  an  expense  for  the 
production  of  income,  and  that  the  em¬ 
ployees’  rights  to,  or  derived  from,  such 
employer’s  contribution  or  such  compen¬ 
sation  were  nonforfeitable  at  the  time 
the  contribution  or  compensation  was 
paid. 

(d)  For  the  purpose  of  the  informa¬ 
tion  required  by  this  section,  contribu¬ 
tions  paid  in  a  taxable  year  should 
include  those  deemed  to  be  so  paid  in  ac¬ 
cordance  with  the  provisions  of  section 
404  (a)  (6)  and  should  exclude  those 
deemed  to  be  paid  in  the  prior  taxable 
year  in  accordance  with  such  provisions. 
As  used  in  this  section,  “taxable  year” 
refers  to  the  taxable  year  of  the  em- 

.  ployer  and,  unless  otherwise  requested  by 
the  district  director,  a  “year”  which  is 
not  specified  as  a  “taxable  year”  may  be 
taken  as  the  taxable  year  of  the  em¬ 
ployer  or  as  the  plan,  trust,  valuation, 
or  group  contract  year  with  respect  to 
which  deductions  are  being  claimed  pro¬ 
vided  the  same  rule  is  followed  con¬ 
sistently  so  that  there  is  no  gap  or 


overlap  in  the  information  furnished  for 
each  item.  In  any  case  the  date  or  pe¬ 
riod  to  which  each  item  of  information 
furnished  relates  should  be  clearly 
shown.  All  the  information  required  by 
this  section  should  be  filed  with  the  tax 
return  for  the  taxable  year  in  which  the 
deduction  is  claimed  except  that,  unless 
sooner  requested  by  the  district  director, 
such  information,  other  than  that  speci¬ 
fied  in  subparagraphs  (4)  (i)  and  (9) 
of  paragraph  (a)  of  this  section,  may  be 
filed  within  12  months  after  the  close  of 
the  taxable  year  provided  there  is  filed 
with  the  tax  return  a  statement  that  the 
information  cannot  reasonably  be  filed 
therewith,  setting  forth  the  reasons 
therefor. 

(e)  In  any  case  all  the  information 
and  data  required  by  this  section  must 
be  filed  in  the  office  of  the  district  direc¬ 
tor  in  which  the  employer  files  his  tax 
returns  and  identified  for  association 
with  the  appropriate  returns  and  must 
be  filed  independently  of  any  informa¬ 
tion  and  data  otherwise  submitted  in 
connection  with  a  determination  of  the 
qualification  of  the  trust  or  plan  under 
section  401  (a).  The  district  director 
may,  in  addition,  require  any  further  in¬ 
formation  that  he  considers  necessary  to 
determine  allowable  deductions  under 
section  404  or  qualification  under  section 
401  and  may  waive  the  filing  of  such  in¬ 
formation  required  herein  which  he  finds 
unnecessary  in  a  particular  case. 

(f)  Records  substantiating  all  data 
and  information  required  by  this  section 
to  be  filed  must  be  kept  at  all  times  avail¬ 
able  for  inspection  by  internal  revenue 
officers  at  the  main  office  or  place  of 
business  of  the  employer. 

§  1.404  (a) -3  Contributions  of  an 
employer  to  or  under  an  employees’  pen¬ 
sion  trust  or  annuity  plan  that  meets  the 
requirements  of  section  401  (a);  appli¬ 
cation  of  section  404  (a)  (1).  (a)  If 
contributions  are  paid  by  an  employer 
to  or  under  a  pension  trust  or  annuity 
plan  for  employees  and  the  general  con¬ 
ditions  and  limitations  applicable  to 
deductions  for  such  contributions  are 
satisfied  (see  §  1.404  (a)-l),  the  contri¬ 
butions  are  deductible  under  section  404 
(a)  (1)  or  (2)  if  the  further  conditions 
provided  therein  are  also  satisfied.  As 
used  here,  a  “pension  trust”  means  a 
trust  forming  part  of  a  pension  plan  and 
an  “annuity  plan”  means  a  pension  plan 
under  which  retirement  benefits  are  pro¬ 
vided  under  annuity  or  insurance  con¬ 
tracts  without  a  trust.  This  section  is 
also  applicable  to  contributions  to  a  for¬ 
eign  situs  pension  trust  which  could 
qualify  for  exemption  under  section  501 
(a)  except  that  it  is  not  created  or  or¬ 
ganized  and  maintained  in  the  United 
States.  For  the  meaning  of  “pension 
plan”  as  used  here,  see  9  1.401-1  (b)  (1) 
(i).  Where  disability  pensions,  insur¬ 
ance,  or  survivorship  benefits  incidental 
and  directly  related  to  the  retirement 
benefits  under  a  pension  or  annuity  plan 
are  provided  for  the  employees  or  their 
beneficiaries  by  contributions  under  the 
plan,  deductions  on  account  of  such  in¬ 
cidental  benefits  are  also  covered  under 
section  404  (a)  (1)  or  (2).  See  91.402 
(a)-l  (a)  (3)  as  to  taxability  to  employ¬ 
ees  of  cost  of  incidental  insurance  pro- 
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tection.  In  order  to  be  deductible  under 
section  404  (a)  (1),  contributions  to  a 
pension  trust  must  be  paid  in  a  taxable 
year  of  the  employer  which  ends  with  or 
within  a  year  of  the  trust  for  which  it  is 
exempt  under  section  501  (a) .  In  order 
that  contributions  carried  over  may  be 
deducted  in  a  succeeding  taxable  year  of 
the  employer  in  accordance  with  section 
404  (a)  (1)  (D),  the  succeeding  year 
also  must  end  with  or  within  a  taxable 
year  of  the  trust  for  which  it  is  exempt 
under  section  501  (a).  See  §  1.404  (a) -8 
as  to  conditions  for  deductions  under 
section  404  (a)  (2)  in  the  case  of  an 
annuity  plan.  In  either  case,  the  de¬ 
ductions  are  also  subject  to  further 
limitations  provided  in  section  404  (a) 

( 1 ) .  The  limitations  provided  in  section 
404  (a)  (1)  are,  with  an  exception  pro¬ 
vided  for  certain  years  under  subpara¬ 
graph  (A)  thereof  (see  §  1.404  (a) -4), 
based  on  the  actuarial  costs  of  the  plan. 

(b)  In  determining  costs  for  the  pur¬ 
pose  of  limitations  under  section  404  (a) 
(1) ,  the  effects  of  expected  mortality  and 
interest  must  be  discounted  and  the 
effects  of  expected  withdrawals,  changes 
in  compensation,  retirements  at  various 
ages,  and  other  pertinent  factors  may  be 
discounted  or  otherwise  reasonably  rec¬ 
ognized.  A  properly  weighted  retirement 
age  based  on  adequate  analyses  of  repre¬ 
sentative  experience  may  be  used  as  an 
assumed  retirement  age.  Different  basic 
assumptions  or  rates  may  be  used  for 
different  classes  of  risks  or  different 
groups  where  justified  by  conditions  or 
required  by  contract.  In  no  event  shall 
costs  for  the  purpose  of  section  404  (a) 
(1)  exceed  costs  based  on  assumptions 
and  methods  which  are  reasonable  in 
view  of  tha  provisions  and  coverage  of 
the  plan,  the  funding  medium,  reason¬ 
able  expectations  as  to  the  effects  of 
mortality  and  interest,  reasonable  and 
adequate  regard  for  other  factors  such  as 
withdrawal  and  deferred  retirement 
(whether  or  not  discounted)  which  can 
be  expected  to  reduce  costs  materially, 
reasonable  expenses  of  operation,  and  all 
other  relevant  conditions  and  circum¬ 
stances.  In  any  case,  in  determining  the 
costs  and  limitations,  an  adjustment 
shall  be  made  on  account  of  any  experi¬ 
ence  more  favorable  than  that  assumed 
in  the  basis  of  limitations  for  prior  years. 
Unless  such  adjustments  are  consistently 
made  every  year  by  reducing  the  limita¬ 
tions  otherwise  determined  by  any  de¬ 
crease  in  liability  or  cost  arising  from 
experience  in  the  next  preceding  taxable 
year  which  was  more  favorable  than  the 
assumptions  on  which  the  costs  and  limi¬ 
tations  were  based,  the  adjustment  shall 
be  made  by  some  other  method  approved 
by  the  Commissioner. 

(c)  The  amount  of  a  contribution  to 
a  pension  or  annuity  plan  that  is  de¬ 
ductible  under  section  404  (a)  (1)  or  (2) 
depends  upon  the  methods,  factors,  and 
assumptions  which  are  used  to  compute 
the  costs  of  the  plan  and  the  limitation 
of  section  404  (a)  (1)  which  is  applied. 
Since  the  amount  that  is  deductible  for 
one  taxable  year  may  affect  the  amount 
that  is  deductible  for  other  taxable 
years,  the  methods,  factors,  and  assump¬ 
tions  used  in  determining  costs  and  the 
method  of  determining  the  limitation 
which  have  been  used  for  determining 


the  deduction  for  a  taxable  year  for 
which  the  return  has  been  filed  shall  not 
be  changed  for  such  taxable  year,  except 
when  the  Commissioner  determines  that 
the  methods,  factors,  assumptions,  or 
limitations  were  not  proper,  or  except 
when  a  change  is  necessitated  by  reason 
of  the  use  of  different  methods,  factors, 
assumptions,  or  limitations  for  another 
taxable  year.  However,  different  meth¬ 
ods,  factors,  and  assumptions,  or  a 
different  method  of  determining  the  lim¬ 
itation,  if  they  are  proper,  may  be  used 
in  determining  the  deduction  for  a  sub¬ 
sequent  taxable  year.  In  any  case,  see 
subparagraphs  (7)  and  (8)  of  paragraph 
(a)  and  subparagraphs  (1)  and  (3)  of 
paragraph  (b)  of  §  1.404  (a) -2  for  the 
information  which  must  be  submitted 
regarding  the  methods,  factors,  assump¬ 
tions,  and  limitations. 

(d)  Any  expenses  incurred  by  the  em¬ 
ployer  in  connection  with  the  plan,  such 
as  trustee’s  and  actuary’s  fees,  which 
are  not  provided  for  by  contributions 
under  the  plan  are  deductible  by  the 
employer  under  section  162  (relating  to 
trade  or  business  expenses),  or  212 
(relating  to  expenses  for  production  of 
income)  to  the  extent  that  they  are 
ordinary  and  necessary, 

(e)  In  case  deductions  are  allowable 
under  section  404  (a)  (3)  as  well  as 
under  section  404  (a)  (1)  or  (2),  the 
limitations  under  section  404  (a)  (1) 
and  (3)  are  determined  and  applied  with¬ 
out  giving  effect  to  the  provisions  of 
section  404  (a)  (7)  but  the  amounts  al¬ 
lowable  as  deductions  are  subject  to  the 
further  limitations  provided  in  section 
404  (a)  (7).  See  §  1.404  (a) -13. 

§  1.404  (a) -4  Pension  and  annuity 
plans;  limitations  under  section  404  (a) 
(I)  (A),  (a)  Subject  to  the  applicable 
general  conditions  and  limitations  (see 
§  1.404  (a) -3),  the  initial  limitation 
under  section  404  (a)  (1)  (A)  is  5  per¬ 
cent  of  the  compensation  otherwise  paid 
or  accrued  during  the  taxable  year  to  all 
employees  under  the  pension  or  annuity 
plan.  This  initial  5 -percent  limitation 
applies  to  the  first  taxable  year  for 
which  a  deduction  is  allowed  for  con¬ 
tributions  to  or  under  such  a  plan  and 
also  applies  to  any  subsequent  year  for 
which  the  5-percent  figure  is  not  re¬ 
duced  as  provided  in  this  section.  For 
years  to  which  the  initial  5-percent  limi¬ 
tation  applies,  no  adjustment  on  account 
of  prior  experience  is  required.  If  the 
contributions  do  not  exceed  the  initial 
5 -percent  limitation  in  the  first  taxable 
year  to  which  this  limitation  applies, 
the  taxpayer  need  not  submit  actuarial 
data  for  such  year. 

(b)  For  the  first  taxable  year  follow¬ 
ing  the  first  year  to  which  the  initial 
5-percent  limitation  applies,  and  for 
every  fifth  year  thereafter,  or  more  fre¬ 
quently  where  preferable  to  the  tax¬ 
payer,  the  taxpayer  shall  submit  with  his 
return  an  actuarial  certification  of  the 
amount  reasonably  necessary  to  provide 
the  remaining  unfunded  cost  of  past  and 
current  service  credits  of  all  employees 
under  the  plan  with  a  statement  ex¬ 
plaining  all  the  methods,  factors,  and 
assumptions  used  in  determining  such 
amount.  This  amount  may  be  deter¬ 
mined  as  the  sum  of  (1)  the  unfunded 


past  service  cost  as  of  the  beginning  of 
the  year,  and  (2)  the  normal  cost  for 
the  year.  Such  costs  shall  be  deter¬ 
mined  by  methods,  factors,  and  assump¬ 
tions  appropriate  as  a  basis  of  limita¬ 
tions  under  section  404  (a)  (1)  (C). 
Whenever  requested  by  the  district 
director,  a  similar  certification  and 
statement  shall  be  submitted  for  the 
year  or  years  specified  in  such  request. 
The  district  director  will  make  periodi¬ 
cal  examinations  of  such  data  at  not  less 
than  5-year  intervals.  Based  upon  such 
examinations  the  Commissioner  will  re¬ 
duce  the  limitation  under  section  404 
(a)  (1)  (A)  below  the  5-percent  limita¬ 
tion  for  the  years  with  respect  to  which 
he  finds  that  the  5-percent  limitation 
exceeds  the  amount  reasonably  neces¬ 
sary  to  provide  the  remaining  unfunded 
cost  of  past  and  current  service  credits 
of  all  employees  under  the  plan.  Where 
the  limitation  is  so  reduced,  the  reduced 
limitation  shall  apply  until  the  Com¬ 
missioner  finds  that  a  subsequent  actu¬ 
arial  valuation  shows  a  change  to  be 
necessary.  Such  subsequent  valuation 
may  be.  made  by  the  taxpayer  at  any 
time  and  submitted  to  the  district  direc¬ 
tor  with  a  request  for  a  change  in  the 
limitation. 

(c)  For  the  purpose  of  limitations 
under  section  404  (a)  (1)  (A),  “com¬ 
pensation  otherwise  paid  or  accrued” 
means  all  of  the  compensation  paid  or 
accrued  except  that  for  which  a  deduc¬ 
tion  is  allowable  under  a  plan  that 
qualifies  under  section  401  (a) ,  including 
a  plan  that  qualifies  under  section  404 
(a)  (2).  Where  two  or  more  pension  or 
annuity  plans  cover  the  same  employee, 
under  section  404  (a)  (1)  (A)  the  de¬ 
ductions  with  respect  to  each  such  plan 
are  subject  to  the  limitations  applicable 
to  the  particular  plan  and  the  total  de¬ 
ductions  for  all  such  plans  are  also  sub¬ 
ject  to  the  limitations  which  would  be 
applicable  thereto  if  they  constituted  a 
single  plan.  Where,  because  of  the  par¬ 
ticular  provisions  applicable  to  a  large 
class  of  employees  under  a  plan,  the 
costs  with  respect  to  such  employees  are 
nominal  in  comparison  with  their  com¬ 
pensation,  after  the  first  year  to  which 
the  initial  5-percent  limitation  applies, 
deductions  under  section  404  (a)  (1)  (A) 
are  subject  to  limitations  determined 
by  considering  the  plan  applicable  to 
such  class  as  if  it  were  a  separate  plan. 
Deductions  are  allowable  to  the  extent 
of  the  applicable  limitations  under  sec¬ 
tion  404  (a)  (1)  (A)  even  where  these 
are  greater  than  the  applicable  limita¬ 
tions  under  section  404  (a)  (1).  (B)  or 
section  404  (a)  (1)  (C). 

§  1.404  (a) -5  Pension  and  annuity 
plans;  limitations  under  section  404  (a) 
(I)  (B).  (a)  Subject  to  the  applicable 
general  conditions  and  limitations  (see 
§  1.404  (a) -3),  under  section  404  (a)  (1) 
(B),  deductions  may  be  allowed  to  the 
extent  of  limitations  based  on  costs  de¬ 
termined  by  distributing  the  remaining 
unfunded  cost  of  the  past  and  current 
service  credits  with  respect  to  all  em¬ 
ployees  covered  under  the  trust  or  plan 
as  a  level  amount  or  level  percentage  of 
compensation  over  the  remaining  service 
of  each  such  employee  except  that,  as  to 
any  three  individuals  with  respect  to 
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whom  more  than  50  percent  of  such 
remaining  unfunded  cost  is  attributable, 
the  remaining  unfunded  cost  attribut¬ 
able  to  such  individuals  shall  be  dis¬ 
tributed  evenly  over  a  period  of  at  least 
five  taxable  years. 

(b)  The  statutory  limitation  for  any 
taxable  year  under  section  404  (a)  (1) 
(B)  is  any  excess  of  the  amount  of  the 
costs  described  in  paragraph  (a)  of  this 
section  for  the  year  over  the  amount 
allowable  as  a  deduction  under  section 
404  (a)  (1)  (A). 

(c)  For  this  purpose,  such  excess,  ad¬ 
justed  for  prior  experience,  may  be 
computed  for  each  year  as  follows,  all 
determinations  being  made  as  of  the 
beginning  of  the  year: 

(1)  Determine  the  value  of  all  bene¬ 
fits  expected  to  be  paid  after  the  begin¬ 
ning  of  the  year  for  all  employees,  any 
former  employees,  and  any  other  bene¬ 
ficiaries,  then  covered  under  the  plan. 

(2)  If  employees  contribute  under  the 
plan,  determine  the  value  of  all  contri¬ 
butions  expected  to  be  made  after  the 
beginning  of  the  year  by  employees  then 
covered  under  the  plan.  ‘ 

(3)  Determine  the  value  of  all  funds 
of  the  plan  as  of  the  beginning  of  the 
year. 

(4)  Determine  the  amount  remain¬ 
ing  to  be  distributed  as  a  level  amount 
or  as  a  level  percentage  of  compensation 
over  the  remaining  future  service  of  each 
employee  by  subtracting  from  subpara¬ 
graph  (1)  of  this  paragraph  the  sum  of 
subparagraphs  (2)  and  (3)  of  this  para¬ 
graph. 

(5)  Determine  the  value  of  all  com¬ 
pensation  expected  to  be  paid  after  the 
beginning  of  the  year  to  all  employees 
then  covered  under  the  plan. 

(6)  Determine  an  accrual  rate  for 
each  employee  by  dividing  subparagraph 

(5)  of  this  paragraph  into  subparagraph 
(4)  of  this  paragraph. 

(7)  Compute  the  excess  under  section 
404  (a)  (1)  (B)  for  the  year  by  multiply¬ 
ing  the  compensation  paid  to  all  em¬ 
ployees  covered  under  the  plan  during 
the  year  by  any  excess  of  subparagraph 

(6)  of  this  paragraph  over  5  percent. 
In  general,  where  this  method  is  used, 
the  limitation  under  section  404  (a)  (1) 
(B)  will  be  equal  to  the  excess  so  com¬ 
puted  without  further  adjustment  on 
account  of  prior  favorable  experience, 
provided  all  the  factors  and  assumptions 
used  are  reasonable  in  view  of  all  ap¬ 
plicable  considerations  (see  $  1.404 
(a) -3)  and  provided  subparagraph  (5) 
of  this  paragraph  is  not  less  than  five 
times  the  annual  rate  of  compensation 
in  effect  at  the  beginning  of  the  year. 

(d)  Instead  of  determining  the  excess 
deductible  under  section  404  (a)  (1)  (B) 
by  the  method  shown  in  paragraph  (c) , 
such  excess  may  be  based  upon  cost 
determined  by  some  other  method  which 
is  reasonable  and  appropriate  under  the 
circumstances.  Thus,  such  excess  may 
be  based  on  the  amounts  necessary  with 
respect  to  each  individual  covered  em¬ 
ployee  to  provide  the  remaining  un¬ 


funded  cost  of  all  his  benefits  under  the 
plan  distributed  as  a  level  amount  over 
the  period  remaining  until  the  normal 
commencement  of  his  retirement  bene¬ 
fits,  in  accordance  with  other  generally 
accepted  actuarial  methods  which  are 
reasonable  and  appropriate  in  view  of 
the  provisions  of  the  plan,  the  funding 
medium,  and  other  applicable  considera¬ 
tions. 

§  1.404  (a) -6  Pension  and  annuity 
plans;  limitations  under  section  404  (a) 
(I)  (C).  (a)  Subject  to  the  applicable 
general  conditions  and  limitations  (see 
§  1.404  (a)-3),  in  lieu  of  amounts  de¬ 
ductible  under  the  limitations  of  sec¬ 
tion  404  (a)  (1)  (A)  and  section  404  (a) 
(1)  (B),  deductions  may  be  allowed 
under  section  404  (a)  (1)  (C)  to  the 
extent  of  limitations  based  on  normal 
and  past  service  or  supplementary  costs 
of  providing  benefits  under  the  plan. 
“Normal  cost”  for  any  year  is  the  amount 
actuarially  determined  which  would  be 
required  as  a  contribution  by  the  em¬ 
ployer  in  such  year  to  maintain  the  plan 
if  the  plan  had  been  in  effect  from  the 
beginning  of  service  of  each  then  in¬ 
cluded  employee  and  if  such  costs  for 
prior  years  had  been  paid  and  all  as¬ 
sumptions  as  to  interest,  mortality,  time 
of  payment,  etc.,  had  been  fulfilled.  Past 
service  or  supplementary  cost  at  any  time 
is  the  amount  actuarially  determined 
which  would  be  required  at  such  time 
to  meet  all  the  future  benefits  provided 
under  the  plan  which  would  not  be  met 
by  future  normal  costs  and  employee 
contributions  with  respect  to  the  em¬ 
ployees  covered  under  the  plan  at  such 
time. 

(b)  The  limitation  under  section  404 
(a)  (1)  (C)  for  any  taxable  year  is  the 
sum  of  normal  cost  for  the  year  plus  an 
amount  not  in  excess  of  one-tenth  of 
the  past  service  or  supplementary  cost  as 
of  the  date  the  past  service  or  sup¬ 
plementary  credits  are  provided  under 
the  plan.  For  this  purpose  the  normal 
costs  may  be  determined  by  any  gen¬ 
erally  accepted  actuarial  method  and 
may  be  expressed  either  as  (1)  the  ag¬ 
gregate  of  level  amounts  with  respect  to 
each  employee  covered  under  the  plan, 
(2)  a  level  percentage  of  payroll  with 
respect  to  each  employee  covered  under 
the  plan,  or  (3)  the  aggregate  of  the 
single  premium  or  unit  costs  for  the 
unit  credits  accruing  during  the  year 
with  respect  to  each  employee  covered 
under  the  plan,  provided,  in  any  case, 
that  the  method  is  reasonable  in  view 
of  the  provisions  and  coverage  of  the 
plan,  the  funding  medium,  and  other  ap¬ 
plicable  considerations.  The  limitation 
may  include  one-tenth  of  the  past  serv¬ 
ice  or  supplementary  cost  as  of  the  date 
the  provisions  resulting  in  such  cost  were 
put  into  effect,  but  it  is  subject  to  ad¬ 
justments  for  prior  favorable  experience. 
See  §  1.404  (a) -3.  In  any  case,  past 
service  or  supplementary  costs  shall  not 
be  included  in  the  limitation  for  any 
year  in  which  the  amount  required  to 
fund  fully  or  to  purchase  such  past  serv¬ 


ice  or  supplementary  credits  has  been 
deducted,  since  no  deduction  is  allow¬ 
able  for  any  amount  (other  than  the  nor¬ 
mal  cost)  which  is  paid  in  after  such 
credits  are  fully  funded  or  purchased. 

§  1.404  (a) -7  Pension  and  annuity 
plans;  contributions  in  excess  of  limita¬ 
tions  under  section  404  (a)  (I) ;  applica¬ 
tion  of  section  404  (a)  (1)  (D).  Where 
contributions  paid  by  an  employer  in  a 
taxable  year  to  or  under  a  pension  or 
annuity  plan  exceed  the  limitations 
applicable  under  section  404  (a)  (1)  but 
otherwise  satisfy  the  conditions  for  de¬ 
duction  under  section  404  (a)  (1)  or  (2), 
then  in  accordance  with  section  404  (a) 
(1)  (D),  the  excess  contributions  are 
carried  over  and  are  deductible  in  suc¬ 
ceeding  taxable  years  in  order  of  time 
to  the  extent  of  the  difference  between 
the  amount  paid  and  deductible  in  each 
succeeding  year  and  the  limitation  appli¬ 
cable  to  such  year  under  section  404 
(a)  (1)  (A) ,  (B) ,  or  (C) .  The  provisions 
of  section  404  (a)  (1)  (D)  are  to  be  ap¬ 
plied  before  giving  effect  to  the  provi¬ 
sions  of  section  404  (a)  (7)  for  any  year. 
The  carryover  provisions  of  section  404 
(a)  (1)  (D) ,  before  effect  has  been  given 
to  section  404  (a)  (7),  may  be  illustrated 
by  the  following  example  for  a  plan  put 
into  effect  in  a  taxable  year  ending  De¬ 


cember  31,  1954: 

Taxable  year  ending  Dec.  31, 1954: 

Amount  of  contributions  paid  in 

year _ $100, 000 

Limitation  applicable  to  year _  00,  000 

Amount  deductible  for  year _  60, 000 


Excess  carried  over  to  suc¬ 
ceeding  years _ _  40, 000 


Taxable  year  ending  Dec.  81,  1955: 

Amount  of  contributions  paid 

in  year _  25, 000 

Carried  over  from  previous  years-  40, 000 


Total  deductible  subject  to 

limitation _ -  65,  000 

Limitation  applicable  to  year .  50, 000 

Amount  deductible  for  year _  50, 000 


Excess  carried  over  to  suc¬ 
ceeding  years _ _ _ _  15, 000 


Taxable  year  ending  Dec.  31,  1956: 

Amount  of  contributions  paid  in 

year _  10,  000 

Carried  over  from  previous  years.  15, 000 


Total  deductible  subject  to 

limitation  _ _ ....  25,000 

Limitation  applicable  to  year...  45,  000 

Amount  deductible  for  year....  25,  000 


Excess  carried  over  to  suc¬ 
ceeding  years _ _  None 


§  1.404  (a) -8  Contributions  of  an  em¬ 
ployer  under  an  employees’  annuity  plan 
which  meets  the  requirements  of  section 
401  (a);  application  of  section  404  (a) 
(2).  (a)  If  contributions  are  paid  by 
an  employer  under  an  annuity  plan  for 
employees  and  the  general  conditions 
and  limitations  applicable  to  deductions 
for  such  contributions  are  satisfied  (see 
§  1.404  (a)-l),  the  contributions  are  de¬ 
ductible  under  section  404  (a)  (2)  if  the 
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further  conditions  provided  therein  are 
satisfied.  For  the  meaning  of  “annuity 
plan”  as  used  here,  see  §  1.404  (a) -3. 
In  order  that  contributions  by  the  em¬ 
ployer  may  be  deducted  under  section 
404  (a)  (2),  all  of  the  following  condi¬ 
tions  must  be  satisfied: 

(1)  The  contributions  must  be  paid 
toward  the  purchase  of  retirement 
annuities  (or  for  disability,  severance, 
insurance,  or  survivorship  benefits  inci¬ 
dental  and  directly  related  to  such  an¬ 
nuities)  under  an  annuity  plan  for  the 
exclusive  benefit  of  the  employer’s  em¬ 
ployees  or  their  beneficiaries.  See 
§1.401-1  (a). 

(2)  The  contributions  must  be  paid  in 
a  taxable  year  of  the  employer  which 
ends  with  or  within  a  year  of  the  plan 
for  which  it  meets  the  applicable  re¬ 
quirements  with  respect  to  discrimina¬ 
tion  set  out  in  section  401  (a)  (3),  (4), 
(5),  and  (6).  In  order  that  contribu¬ 
tions  carried  over  may  be  deducted  in  a 
succeeding  taxable  year  of  the  employer 
in  accordance  with  section  404  (a)  (1) 
(D) ,  the  succeeding  year  also  must  end 
with  or  within  a  taxable  year  of  the  plan 
for  which  it  meets  such  requirements. 
See  §§  1.401-3  and  1.401-4.  These  re¬ 
quirements  are  considered  to  be  satisfied 
for  the  period  beginning  with  the  date 
on  which  an  annuity  plan  was  put  into 
effect  and  ending  with  the  fifteenth  day 
of  the  third  month  following  the  close 
of  the  taxable  year  of  the  employer  in 
which  the  plan  was  put  into  effect,  if  all 
provisions  of  the  plan  which  are  neces¬ 
sary  to  satisfy  such  requirements  are  in 
effect  by  the  end  of  such  period  and  have 
been  made  effective  for  all  purposes  with 
respect  to  the  whole  of  such  period.  See 
section  401  (b)  and  §  1.40L-5.  It  should 
be  noted  that  the  period  in  which  a  plan 
may  be  amended  to  qualify  under  sec¬ 
tion  401  (b)  ends  before  the  date  tax¬ 
payers,  other  than  corporations,  are 
required  to  file  income  tax  returns. 

(3)  There  must  be  a  definite  written 
arrangement  between  the  employer  and 
the  insurer  that  refunds  of  premiums,  if 
any,  shall  be  applied  within  the  taxable 
year  of  the  employer  in  which  received  or 
within  the  next  succeeding  taxable  year 
toward  the  purchase  of  retirement 
annuities  (or  for  disability,  severance, 
insurance,  or  survivorship  benefits  inci¬ 
dental  and  directly  related  to  such  an¬ 
nuities)  under  the  plan.  For  the  purpose 
of  this  condition,  “refunds  of  premiums” 
means  payments  by  the  insurer  on  ac¬ 
count  of  credits  such  as  dividends,  ex¬ 
perience  rating  credits,  or  surrender  or 
cancellation  credits.  The  arrangement 
may  be  in  the  form  of  contract  provisions 
or  written  directions  of  the  employer  or 
partly  in  one  form  and  partly  in  another. 
This  condition  will  be  considered  satis¬ 
fied  where — 

(i)  All  credits  are  applied  regularly,  as 
they  are  determined;  toward  the  pre¬ 
miums  next  due  under  the  contracts 
before  any  further  employer  contribu¬ 
tions  are  so  applied,  and 


(ii)  Under  the  arrangement, 

(a)  No  refund  of  premiums  may  be 
made  during  continuance  of  the  plan 
unless  applied  as  aforesaid,  and 

(b)  If  refunds  of  premiums  may  be 
made  after  discontinuance  of  the  plan 
on  account  of  surrenders  or  cancellations 
before  all  retirement  annuities  provided 
under  the  plan  with  respect  to  service 
before  its  discontinuance  have  been 
purchased,  such  refunds  will  be  applied 
in  the  taxable  year  of  the  employer  in 
which  received,  or  in  the  next  succeed¬ 
ing  taxable  year,  to  purchase  retirement 
annuities  for  employees  by  a  procedure 
which  does  not  contravene  the  condi¬ 
tions  of  section  401  (a)  (4). 

(b)  Where  the  above  conditions  are 
satisfied,  the  amounts  of  deductions  un¬ 
der  section  404  (a)  (2)  are  governed  by 
the  limitations  provided  in  section  404 
(a)  (1).  See  §§  1.404  (a)-3  to  1.404 
(a) -7,  inclusive. 

§  1.404  (a)  -9  Contributions  of  an  em¬ 
ployer  to  an  employees'  profit-sharing  or 
stock  bonus  trust  that  meets  the  require¬ 
ments  of  section  401  (a) ;  application  of 
section  404  (a)  (3)  (A),  (a)  If  contri¬ 
butions  are  paid  by  an  employer  to  a 
profit-sharing  or  stock  bonus  trust  for 
employees  and  the  general  conditions 
and  limitations  applicable  to  deductions 
for  such  contributions  are  satisfied  (see 
§1.404  (a)-l),  the  contributions  are  de¬ 
ductible  under  section  404  (a)  (3)  (A) 
if  the  further  conditions  provided 
therein  are  also  satisfied.  In  order  to  be 
deductible  under  section  404  (a)  (3)  (A) 
the  contributions  must  be  paid  in  a  tax¬ 
able  year  of  the  employer  which  ends 
with  or  within  a  taxable  year  of  the  trust 
for  which  it  is  exempt  under  section  501 
(a)  and  the  trust  must  not  be  designed 
to  provide  retirement  benefits  for  which 
the  contributions  can  be  determined  ac- 
tuarially.  In  order  that  contributions 
carried  over  may  be  deducted  in  a  suc¬ 
ceeding  taxable  year  of  the  employer  in 
accordance  with  the  third  sentence  of 
section  404  (a)  (3)  (A),  the  succeeding 
year  also  must  end  with  or  within  a  tax¬ 
able  year  of  the  trust  for  which  it  is 
exempt  under  section  501  (a) .  This  sec¬ 
tion  is  also  applicable  to  contributions 
to  a  foreign  situs  profit-sharing  or  stock 
bonus  trust  which  could  qualify  for  ex¬ 
emption  under  section  501  (a)  except 
that  it  is  not  created  or  organized  and 
maintained  in  the  United  States. 

(b)  The  amount  of  deductions  under 
section  404  (a)  (3)  (A)  for  any  taxable 
year  is  subject  to  limitations  based  on 
the  compensation  otherwise  paid  or  ac¬ 
crued  during  such  taxable  year  to  the 
employees  who,  in  such  year,  are  bene¬ 
ficiaries  of  the  trust  funds  accumulated 
under  the  plan.  For  this  purpose  “com¬ 
pensation  otherwise  paid  or  accrued” 
means  all  of  the  compensation  paid  or 
accrued  except  that  for  which  a  deduc¬ 
tion  is  allowable  under  a  plan  that  qual¬ 
ifies  under  section  401  (a),  including  a 
plan  that  qualifies  under  section  404  (a). 


(2) .  The  limitations  under  section  404 
(a)  (3)  (A)  apply  to  the  total  amount 
deductible  for  contributions  to  the  trust 
regardless  of  the  manner  in  which  the 
funds  of  the  trust  are  invested,  applied, 
or  distributed,  and  no  other  deduction 
is  allowable  on  account  of  any  benefits 
provided  by  contributions  to  the  trust  or 
by  the  funds  thereof.  Where  contribu¬ 
tions  are  paid  to  two  or  more  profit-shar¬ 
ing  or  stock  bonus  trusts  satisfying  the 
conditions  for  deduction  under  section 
404  (a)  (3)  (A),  such  trusts  are  con¬ 
sidered  as  a  single  trust  in  applying  these 
limitations. 

(c)  The  primary  limitation  on  deduc¬ 
tions  for  a  taxable  year  is  15  percent  of 
the  compensation  otherwise  paid  or  ac¬ 
crued  during  such  taxable  year  to  the 
employees  who,  in  such  year,  are  benefi¬ 
ciaries  of  the  trust  funds  accumulated 
under  the  plan.  So  long  as  the  con¬ 
tributions  do  not  in  any  year  exceed  the 
primary  limitation,  this  is  the  only 
limitation  under  section  404  (a)  (3) 
(A)  which  has  any  effect. 

(d)  In  order  that  the  deductions  may 
average  15  percent  of  compensation 
otherwise  paid  or  accrued  over  a  period 
of  years,  where  contributions  in  some 
taxable  year  are  less  than  the  primary 
limitation  but  contributions  in  some  suc¬ 
ceeding  taxable  year  exceed  the  primary 
limitation,  deductions  in  each,  succeeding 
year  are  subject  to  a  secondary  limita¬ 
tion  instead  of  to  the  primary  limitation. 
The  secondary  limitation  for  any  year  is 
equal  to  the  lesser  of  (1)  twice  the  pri¬ 
mary  limitation  for  the  year,  or  (2)  any 
excess  of  (i)  the  aggregate  of  the  primary 
limitations  for  the  year  and  for  all  prior 
years  over  (ii)  the  aggregate  of  the  de¬ 
ductions  allowed  or  allowable  under  the 
limitations  provided  in  section  404  (a) 

(3)  (A)  for  all  prior  years. 

(e)  In  any  case  where  the  contribu¬ 
tions  in  a  taxable  year  exceed  the 
amount  allowable  as  a  deduction  for  the 
year  under  section  404  (a)  (3)  (A),  the 
excess  is  deductible  in  succeeding  taxable 
years,  in  order  of  time,  in  which  the  con¬ 
tributions  are  less  than  the  primary  limi¬ 
tations.  However,  the  total  deduction 
for  any  such  succeeding  year  cannot  ex¬ 
ceed  the  lesser  of  (1)  the  primary  limi¬ 
tation  for  such  year,  or  (2)  the  sum  of 
the  contributions  in  such  year  and  the 
excess  contributions  not  deducted  under 
the  limitations  of  section  404  (a)  (3)  (A) 
for  prior  years. 

(f)  In  case  deductions  are  allowable 
under  section  404  (a)  (1)  or  (2),  as  well 
as  under  section  404  (a)  (3)  (A),  the 
limitations  under  section  404  (a)  (1)  and 
(3)  (A)  are  determined  and  applied 
without  giving  effect  to  the  provisions  of 
section  404  (a)  (7),  but  the  amounts  al¬ 
lowable  as  deductions  are  subject  to  the 
further  limitations  provided  in  section 
404  (a)  (7).  See  §  1.404  (a)-13. 

(g)  The  provisions  of  section  404  (a) 
(3)  (A)  before  giving  effect  to  section 
404  (a)  (7),  may  be  illustrated  as  fol¬ 
lows: 
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paragraph  (1),  (2),  (3),  (4),  or  (7)  of 
such  section.  No  deduction  is  allowable 
under  section  404  (a)  (5)  for  any  contri¬ 
bution  paid  or  accrued  by  an  employer 
under  a  stock  bonus,  pension,  profit- 
sharing,  or  annuity  plan,  or  for  any  com¬ 
pensation  paid  or  accrued  on  account  of 
any  employee  under  a  plan  deferring  the 
receipt  of  such  compensation,  except  in 
the  year  when  paid,  and  then  only  to  the^ 
extent  allowable  under  section  404  (a)T 
See  §  1.404  (a)-l.  If  payments  are  made 
under  such  a  plan  and  the  amounts  are 
not  deductible  under  the  other  para¬ 
graphs  of  section  404  (a),  they  are  de¬ 
ductible  under  paragraph  (5)  of  such 
subsection  to  the  extent  that  the  rights 
of  individual  employees  to,  or  derived 
from,  such  employer’s  contribution  or 
such  compensation  are  nonforfeitable  at 
the  time  the  contribution  or  compensa- 
tior*  is  paid.  If  unfunded  pensions  are 
paid  directly  to  former  employees,  their 
rights  to  such  payments  are  nonforfeit¬ 
able,  and  accordingly,  such  amounts  are 
deductible  under  section  404  (a)  (5) 
when  paid.  Similarly,  if  amounts  are 
paid  as  a  death  benefit  to  the  benefici¬ 
aries  of  an  employee  (for  example,  by 
continuing  his  salary  for  a  reasonable 
period),  and  if  such  amounts  meet  the 
requirements  of  section  162  or  212,  such 
amounts  are  deductible  under  section  404 
(a)  (5)  in  any  case  when  they  are  not 
deductible  under  the  other  paragraphs  of 
section  404  (a).  As  to  what  constitutes 
nonforfeitable  rights  of  an  employee  in 
other  cases,  see  §  1.402  (b)-l.  If  an 
amount  is  accrued  but  not  paid  during 
the  taxable  year,  no  deduction  is  allow¬ 
able  for  such  amount  for  such  year.  If 
an  amount  is  paid  during  the  taxable 
year  to  a  trust  or  under  a  plan  and  the 
employee’s  rights  to  such  amounts  are 
forfeitable  at  the  time  the  amount  is 
paid,  no  deduction  is  allowable  for  such 
amount  for  any  taxable  year. 

§  1.404  (a) -13  Contributions  of  an 
employer  where  deductions  are  allowable 
under  section  404  (a)  (1)  or  (2)  and  also 
under  section  404  (a)  (3);  application 
of  section  404  (a)  (7).  (a)  Where  de¬ 

ductions  are  allowable  under  section  404 
(a)  (1)  or  (2)  on  account  of  contribu¬ 
tions  under  a  pension  or  annuity  plan 
and  deductions  are  also  allowable  under 
section  404  (a)  (3)  for  the  same  taxable 
year,  on  account  of  contributions  to  a 
profit-sharing  or  stock  bonus  trust,  the 
total  deductions  under  these  sections  are 
subject  to  the  provisions  of  section  404 
(a)  (7)  unless  no  employee  who  is  a 
beneficiary  under  the  trusts  or  plans  for 
which  deductions  are  allowable  under 
section  404  (a)  (1)  or  (2)  is  also  a  bene¬ 
ficiary  under  the  trusts  for  which  de¬ 
ductions  are  allowable  under  section  404 
(a)  (3).  The  provisions  of  section  404 
(a)  (7)  apply  only  to  deductions  for 
overlapping  trusts  or  plans,  i.  e.,  for  all 
trusts  or  plans  for  which  deductions  are 
allowable  under  section  404  (a)  (1),  (2), 
or  (3)  except  (1)  any  trust  or  plan  for 
which  deductions  are  allowable  under 
section  404  (a)  (1)  or  (2)  and  which  does 
not  cover  any  employee  who  is  also  cov¬ 
ered  under  a  trust  for  which  deductions 
are  allowable  under  section  404  (a)  (3), 
and  (2)  any  trust  for  which  deductions 
are  allowable  under  section  404  (a)  (3); 
and  which  does  not  cover  any  employee 


who  is  also  covered  under  a  trust  or  plan 
for  which  deductions  are  allowable  under 
section  404  (a)  (1)  or  (2).  The  limi¬ 
tations  under  section  404  (a)  (7)  for 
any  taxable  year  are  based  on  the  com¬ 
pensation  otherwise  paid  or  accrued 
during  the  year  to  all  the  employees  who 
are  beneficiaries  under  the  overlapping 
trusts  or  plans  in  the  year.  For  this 
purpose  “compensation,  otherwise  paid 
or  accrued”  means  all  of  the  compensa¬ 
tion  paid  or  accrued  except  that  for 
which  a  deduction  is  allowable  under  a 
plan  that  qualifies  under  section  401  (a) , 
including  a  plan  that  qualifies  under  sec¬ 
tion  404  (a)  (2).  The  employees  who 
are  beneficiaries  under  overlapping 
trusts  or  plans  in  a  year  include  all  the 
employees  who,  in  the  year,  are  bene¬ 
ficiaries  of  the  funds  accumulated  under 
one  or  more  of  the  overlapping  trusts  or 
plans. 

(b)  Under  section  404  (a)  (7) ,  any  ex¬ 
cess  of  the  total  amount  otherwise  de¬ 
ductible  for  the  taxable  year  under  sec¬ 
tion  404  (a)  (1),  (2),  or  (3)  as  contribu¬ 
tions  to  overlapping  trusts  or  plans  over 
25  percent  of  the  compensation  otherwise 
paid  or  accrued  during  the  year  to  all 
the  employees  who  are  beneficiaries 
under  such  trusts  or  plans,  is  not  de¬ 
ductible  for  such  year  but  is  deductible 
for  succeeding  taxable  years,  in  order  of 
time,  so  that  the  total  deduction  for  con¬ 
tributions  to  such  trusts  or  plans  for  a 
succeeding  taxable  year  is  equal  to  the 
lesser  of — 

(1)  30  percent  of  the  compensation 
otherwise  paid  or  accrued  during  the  tax¬ 
able  year  to  all  the  employees  who  are 
beneficiaries  under  such  trusts  or  plans 
in  the  year,  or 


(2)  The  sum  of  (i)  the  smaller  of  (a) 
25  percent  of  the  compensation  otherwise 
paid  or  accrued  during  the  taxable  year 
to  all  the  employees  who  are  beneficiaries 
under  such  trusts  or  plans  in  the  year, 
or  (b)  the  total  of  the  amounts  otherwise 
deductible  under  section  404  (a)  (1) ,  (2) , 
or  (3)  for  the  year  for  such  trusts  or 
plans  and  (ii)  any  carryover  to  the  year 
from  prior  years  under  section  404  (a) 
(7) ,  i.  e.,  any  excess  otherwise  deductible 
under  section  404  (a)  (1),  (2),  or  (3), 
but  not  deducted  for  a  prior  taxable 
year  because  of  the  limitations  under 
section  404  (a)  (7) . 

(c>  The  limitations  under  section  404 
(a)  (7)  are  determined  and  applied  after 
all  the  limitations,  deductions  otherwise 
allowable,  and  carryovers  under  section 
404  (a)  (1),  (2),  and  (3)  have  been  de¬ 
termined  and  applied,  and,  in  particular, 
after  effect  has  been  given  to  the  carry¬ 
over  provision  in  section  404  (a)  (1) 
(D)  and  in  the  second  and  third  sen¬ 
tences  of  section  404  (a)  (3)  (A).  Where 
the  limitations  under  section  404  (a)  (7) 
reduce  the  total  amount  deductible,  the 
excess  deductible  in  succeeding  years  is 
treated  as  a  carryover  which  is  distinct 
from,  and  additional  to,  any  excess  con¬ 
tributions  carried  over  and  deductible  in 
succeeding  years  under  the  provisions  in 
section  404  (a)  (1)  (D)  or  in  the  third 
sentence  of  section  404  (a)  (3)  (A) .  The 
application  of  the  provisions  of  section 
404  (a)  (7)  and  the  treatment  of  carry¬ 
overs  for  a  case  where  the  taxable  years 
are  calendar  years  and  the  overlapping 
trusts  or  plans  consist  of  a  pension  trust 
and  a  profit-sharing  trust  put  into  effect 
in  1954  and  covering  the  same  employees 
may  be  illustrated  as  follows: 


ILLUSTR ATION  OF  APPLICATION  OF  PROVISIONS  OF  SECTION  404  (a)  (7)  AND  OF  TREATMENT  OF  CARRVOVERS  FOR 
Overi.appino  Pension  and  Profit-Sharino  Trusts  Put  Into  Effect  in  1954  and  Coverino  the  Same 
Employees 

[All  figures  represent  thousands  of  dollars] 


Taxable  (calendar)  years 

' 

1954 

1955 

1956 

1957 

BEFORE  «IVINO  EFFECT  TO  SECTION  404  (a)  (7) 

Pension  trust  contributions  and  limitations,  deductions,  and  carryovers  under 
section  404  (a)  (1): 

1.  Contributions  paid  in  year . . . 

$215 

$85 

$140 

$60 

2.  Contributions  carried  over  from  prior  years . . . 

0 

5 

0 

20 

3.  Total  deductible  for  year  subject  to  limitation . 

215 

90 

140 

80 

4.  Limitation  applicable  to  year . . . 

210 

175 

120 

85 

5.  Amount  deductible  for  year . 

210 

90 

120 

80 

6.  Contributions  carried  over  to  succeeding  years . 

5 

0 

20 

0 

Profit-sharing  trust  contributions  and  limitations,  deductions,  and  carryovers 

under  section  404  (a)  (3) : 

7.  Contributions  paid  in  year . . . 

200 

125 

105 

65 

8.  Contributions  carried  over  from  prior  years . . . 

0 

35 

10 

0 

9.  Total  deductible  for  year  subject  to  limitation . 

200 

160 

115 

65 

10.  Limitation  applicable  to  year . 

165 

150 

135 

>  110 

11.  Amount  deductible  for  year . 

165 

150 

115 

65 

12.  Contributions  carried  over  to  succeeding  years . 

35 

10 

0 

0 

APPLICATION  OF  SECTION  404  (a)  (7J 

Totals  for  pension  and  profit-sharing  trust: 

13.  Amount  deductible  for  year  under  section  404  (a)  (7): 

(») 

(1)  30  percent  of  compensation  covered  in  year 1 . 

300 

270 

180 

(2)  (i)  (a)  25  percent  of  compensation  covered  in  year  * . . 

275 

250 

225 

150 

(b)  Total  amount  otherwise  deductible  for  year:  item  5  plus  item 

11 . 

375 

240 

,  235 

145 

(c)  Smaller  of  (a)  or  (b) . . . 

275 

240 

225 

145 

(ii)  Carryover  from  prior  years  under  section  404  (a)  (7) . 

0 

100 

40 

10 

(iii)  Sum  of  (i)  (c)  and  (ii) . . . 

275 

340 

265 

155 

(3)  Amount  deductible:  Lesser  of  (1)  or  (2)  (iii).- . - . 

275 

300 

265 

155 

14.  Carryover  to  succeeding  years  under  section  404  (a)  (7) :  item  13  (2)  (Ii)  plus 

item  13  (2)  (i)  (b)  minus  item  13  (3) . . . 

100 

40 

10 

0 

*  Includes  carryover  of  20  from  1956. 

*  Compensation  otherwise  paid  or  accrued  during  the  year  to  the  employees  who  are  beneficiaries  under  the  trusts 
in  the  year. 

*30  percent  limitation  not  applicable  to  first  year  of  plan. 
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RULES  AND  REGULATIONS 


5  1.404  (b)  Statutory  provisions;  de¬ 
duction  for  contributions  of  an  employer 
to  an  employees’  trust  or  annuity  plan 
and  compensation  under  a  deferred- 
payment  plan;  method  of  contributions, 
etc.,  having  the  effect  of  a  plan. 

Sec.  404.  Deduction  for  contributions  of 
an  employer  to  an  employees’  trust  or  an¬ 
nuity  plan  and  compensation  under  a  de¬ 
ferred-payment  plan.  •  *  * 

(b)  Method  of  contributions,  etc.,  having 
the  effect  of  a  plan.  If  there  Is  no  plan  but 
a  method  of  employer  contributions  or  com¬ 
pensation  has  the  effect  of  a  stock  bonus, 
pension,  profit-sharing,  or  annuity  plan,  or 
similar  plan  deferring  the  receipt  of  compen¬ 
sation,  subsection  (a)  shall  apply  as  if  there 
were  such  a  plan. 

§  1.404  (b)-l  Method  of  contribution, 
etc.,  having  the  effect  of  a  plan;  effect  of 
section  404  ( b ).  Section  404  (ai)  is  not 
confined  to  formal  stock  bonus,  pension, 
profit-sharing,  and  annuity  plans,  or  de¬ 
ferred  compensation  plans,  but  it  in¬ 
cludes  any  method  of  contributions  or 
compensation  having  the  effect  of  a  stock 
bonus,  pension,  profit-sharing,  or  an¬ 
nuity  plan,  or  similar  plan  deferring  the 
receipt  of  compensation.  Thus,  where  a 
corporation  pays  pensions  to  a  retired 
employee  or  employees  or  to  their  bene¬ 
ficiaries  in  such  amounts  as  may  be  de¬ 
termined  from  time  to  time  by  the  board 
of  directors  or  responsible  officers  of  the 
company,  or  where  a  corporation  is  un¬ 
der  an  obligation,  whether  funded  or 
unfunded,  to  pay  a  pension  or  other  de¬ 
ferred  compensation  to  an  employee  or 
his  beneficiaries,  there  is  a  method  hav¬ 
ing  the  effect  of  a  plan  deferring  the 
receipt  of  compensation  for  which  de¬ 
ductions  are  governed  by  section  404  (a). 
If  an  employer  on  the  accrual  basis  de¬ 
fers  paying  any  compensation  to  an 
employee  until  a  later  year  or  years  un¬ 
der  an  arrangement  having  the  effect  of 
a  stock  bonus,  pension,  profit-sharing,  or 
annuity  plan,  or  similar  plan  deferring 
the  receipt  of  compensation,  he  shall  not 
be  allowed  a  deduction  until  the  year  in 
which  the  compensation  is  paid.  This 
provision  is  not  intended  to  cover  the 
case  where  an  employer  on  the  accrual 
basis  defers  payment  of  compensation 
after  the  year  of  accrual  merely  because 
of  inability  to  pay  such  compensation  in 
the  year  of  accrual,  as,  for  example, 
where  the  funds  of  the  company  are  not 
sufficient  to  enable  payment  of  the  com¬ 
pensation  without  jeopardizing  the  sol¬ 
vency  of  the  company,  or  where  the 
liability  accrues  in  the  earlier  year,  but 
the  amount  payable  cannot  be  exactly 
determined  until  the  later  year. 

§  1.404  (c)  Statutory  provisions;  de¬ 
duction  for  contributions  of  an  employer 
to  an  employees’  trust  or  annuity  plan 
and  compensation  under  a  deferred-pay¬ 
ment  plan;  certain  negotiated  plans. 

Sec.  404.  Deduction  for  contributions  of 
an  employer  to  an  employees’  trust  or  an¬ 
nuity  plan  and  compensation  under  a  de¬ 
ferred-payment  plan.  *  *  • 

(c)  Certain  negotiated  plans.  If  con¬ 
tributions  are  paid  by  an  employer — 

(1)  Under  a  plan  under  which  such  con¬ 
tributions^  are  held  In  trust  for  the  purpose 
of  paying”  (either  from  principal  or  income 
or  both)  for  the  benefit  of  employees  and 
their  families  and  dependents  at  least  medi¬ 
cal  or  hospital  care,  and  pensions  on  retire¬ 
ment  or  death  of  employees;  and 


(2)  Such  plan  was  established  prior  to  Jan¬ 
uary  1,  19S4,  as  a  result  of  an  agreement 
between  employee  representatives  and  the 
Government  of  the  United  States  during  a 
period  of  Government  operation,  under 
seizure  powers,  of  a  major  part  of  the  pro¬ 
ductive  facilities  of  the  industry  in  which 
such  employer  is  engaged, 

such  contributions  shall  not  be  deductible 
under  this  section  nor  be  made  nondeductible 
by  this  section,  but  the  deductibility  thereof 
shall  be  governed  solely  by  section  162  (re¬ 
lating  to  trade  or  business  expenses).  This 
subsection  shall  have  no  application  with 
respect  to  amounts  contributed  to  a  trust 
on  or  after  any  date  on  which  such  trust  is 
qualified  for  exemption  from  tax  under  sec¬ 
tion  501  (a). 

§  1.404  (c)-l  Certain  negotiated 
plans;  effect  of  section  404  (c) .  (a)  Sec¬ 

tion  404  (a)  does  not  apply  to  deductions 
for  contributions  paid  by  an  employer 
under  a  negotiated  plan  which  meets  the 
following  conditions: 

(1)  The  contributions  under  the  plan 
are  held  in  trust  for  the  purpose  of  pay¬ 
ing,  either  from  principal  or  income  or 
both,  for  the  benefit  of  employees  and 
their  families,  at  least  medical  or  hospi¬ 
tal  care,  and  pensions  on  retirement  or 
death  of  employees;  and 

(2)  Such  plan  wTas  established  before 
January  1,  1954,  as  a  result  of  an  agree¬ 
ment  between  employee  representatives 
and  the  Government  of  the  United  States 
during  a  period  of  Government  opera¬ 
tion,  under  seizure  powers,  of  a  major 
part  of  the  productive  facilities  of  the 
industry  in  which  such  employer  is  en¬ 
gaged. 

If  these  conditions  are  met,  such  con¬ 
tributions  shall  be  deductible  under  sec¬ 
tion  162,  to  the  extent  that  they  consti¬ 
tute  ordinary  and  necessary  business 
expenses. 

(b)  The  term  “as  a  result  of  an  agree¬ 
ment”  is  intended  primarily  to  cover  a 
trust  established  under  the  terms  of  an 
agreement  referred  to  in  paragraph  (a) 
(2).  It  will  also  include  a  trust  estab¬ 
lished  under  a  plan  of  an  employer,  or 
group  of  employers,  who  are  in  com¬ 
petition  with  the  employers  whose  facil¬ 
ities  were  seized  by  reason  of  producing 
the  same  commodity,  and  who  would 
therefore  be  expected  to  establish  such  a 
trust  as  a  reasonable  measure  to  main¬ 
tain  a  sound  position  in  the  labor  market 
producing  the  commodity.  Thus,  for  ex¬ 
ample,  if  a  trust  was  established  under 
such  an  agreement  in  the  bituminous 
coal  industry,  a  similar  trust  established 
about  the  same  time  in  the  anthracite 
coal  industry  would  be  covered  by  this 
provision. 

(c)  If  any  such  trust  becomes  qualified 
for  exemption  under  section  501  (a) ,  the 
deductibility  of  contributions  by  an  em¬ 
ployer  to  such  trust  on  or  after  the  date 
of  such  qualification  would  no  longer  be 
governed  by  section  404  (c) ,  even  though 
the  trust  may  later  lose  its  exemption 
under  section  501  (a) . 

§  1.404  (d)  Statutory  provisions;  de¬ 
duction  for  contributions  of  an  employer 
to  an  employees’  trust  or  annuity  plan 
and  compensation  under  a  deferred- 
payment  plan;  carryover  of  unused  de¬ 
ductions. 

Sec.  404.  Deduction  for  contributions  of  an 
employer  to  an  employees’  trust  or  annuity 


plan  and  compensation  under  a  deferred- 
payment  plan.  •  •  • 

(d)  Carryover  of  unused  deductions.  The 
amount  of  any  unused  deductions  or  contri¬ 
butions  in  excess  of  the  deductible  amounts 
for  taxable  years  to  which  this  part  does  not 
apply  which  under  section  23  (p)  of  the 
Internal  Revenue  Code  of  1939  would  be 
allowable  as  deductions  in  later  years  had 
such  section  23  (p)  remained  in  effect,  shall 
be  allowable  as  deductions  in  taxable  years 
<o  which  this  part  applies  as  if  such  section 
23  (p)  were  continued  in  effect  for  such 
years.  However,  the  deduction  under  the 
preceding  sentence  shall  not  exceed  an 
amount  which,  when  added  to  the  deduction 
allowable  under  subsection  (a)  for  contribu¬ 
tions  made  in  taxable  years  to  which  this 
part  applies,  is  not  greater  than  the  amount 
which  would  be  deductible  under  subsection 
(a)  if  the  contributions  which  give  rise  to 
the  deduction  under  the  preceding  sentence 
were  made  in  a  taxable  year  to  which  this 
part  applies. 

§  1.404  (d)-l  Carryover  of  unused 
deductions;  effect  of  section  404  id). 
Contributions  for  taxable  years  which 
began  before  January  1,  1954,  (or  ended 
before  August  17,  1954,  regardless  of 
when  they  began)  in  excess  of  the  de¬ 
ductible  limits  of  section  23  (p)  of  the 
Internal  Revenue  Code  of  1939  which 
would  have  been  available  as  carryovers 
and  deductible  in  succeeding  taxable 
years,  in  order  of  time,  had  such  section 
23  (p)  remained  in  effect,  are  allowable 
as  deductions  for  taxable  years  begin¬ 
ning  after  December  31, 1953,  and  ending 
after  August  16, 1954,  to  the  same  extent 
that  such  deductions  would  have  been 
allowable  had  such  section  23  (p)  re¬ 
mained  in  effect.  This  provision,  how¬ 
ever,  does  not  increase  a  deduction  for 
a  taxable  year  beyond  the  applicable 
limits  of  section  404  (a)  had  the  carry¬ 
over  constituted  part  of  the  contribution 
for  such  year.  Thus,  for  example,  if  a 
pension  plan  had  been  put  into  effect  as 
of  January  1, 1953,  when  the  past  service 
liability  was  $1,000,000,  and  the  employer 
contributed  $500,000  in  1953,  only 
$100,000  would  be  deductible  in  1953  un¬ 
der  section  23  (p)  (1)  (A)  (iii)  of  the 
1939  Code,  and  $400,000  was  available  as 
a  carryover  to  1954  under  section  23  (p) 
(1)  (A)  (iv).  If  the  employer  made  a 
contribution  of  the  remaining  $500,000 
in  1954,  it  would  not  result  in  allowable 
deductions  of  $200,000  for  past  service 
funding  in  that  year  (i.  e.,  $100,000  under 
section  404  (a)  and  another  $100,000  un¬ 
der  section  404  (d) ) .  The  total  allowable 
deduction  for  such  funding  would  be  only 
$100,000  for  1954  (10  percent  of  the 
initial  past  service  liability  of  $1,000,000) , 
and  the  carryover  to  1955  would  be 
$800,000.  Also,  unused  deduction  carry¬ 
overs  which  arose  under  the  second  sen¬ 
tence  of  section  23  (p)  (1)  (C)  of  the 
1939  Code  are  continued  for  years  be¬ 
ginning  after  December  31,  1953,  as 
though  arising  under  the  second  sen¬ 
tence  of  section  404  (a)  (3)  (A). 

§  1.6033  (a)  Statutory  provisions;  re¬ 
turns  by  exempt  organizations;  general. 

Sec.  6033.  Returns  by  exempt  organiza¬ 
tions — (a)  General.  Every  organization,  ex¬ 
cept  as  hereinafter  provided,  exempt  from 
taxation  under  section  501  (a)  shall  file  an 
annual  return,  stating  specifically  the  items 
of  gross  Income,  receipts,  and  disbursements, 
and  such  other  information  for  the  purpose 
of  carrying  out  the  provisions  of  subtitle  A 


I- 


Tuesday ,  September  25,  1956 


FEDERAL  REGISTER 


7297 


as  the  Secretary  or  his  delegate  may  by  forma 
or  regulations  prescribe,  and  shall  keep  such 
records,  render  under  oath  such  statements, 
make  such  other  returns,  and  comply  with 
6uch  rules  and  regulations,  as  the  Secretary 
or  his  delegate  may  from  time  to  time  pre¬ 
scribe,  except  that,  In  the  discretion  of  the 
Secretary  or  his  delegate,  an  organization 
described  in  section  401  (a)  may  be  relieved 
from  stating  In  its  return  any  information 
which  Is  reported  In  returns  filed  by  the 
employer  which  established  such  organiza¬ 
tion.  No  such  annual  return  need  be  filed 
under  this  subsection  by  any  organization 
exempt  from  taxation  under  the  provisions 
of  section  501  (a)  — 

•  •  *  •  • 

§  1.6033-1  Returns  by  exempt  organi¬ 
zations — (a)  General.  (1)  [Reserved.] 

(2)  [Reserved.] 

(3)  Every  employees’  trust  described 
in  section  401  (a)  which  is  exempt  from 
taxation  under  section  501  (a)  shall  file 
an  annual  return  on  Form  990-P.  The 
return  shall  include  the  information  re¬ 
quired  by  §1.401-1  (b)  (5)  (ii).  The 
trust  must  also  file  the  information  re¬ 
quired  by  §  1.404  (a) -2,  unless  the  em¬ 
ployer  has  notified  the  trustee  that  he 
has  or  will  timely  file  such  information. 
If  the  trustee  has  received  such  notifica¬ 
tion  from  the  employer,  then  the  trust 
must  file  a  copy  thereof  with  its  return 
and  the  other  information  required  by 
the  return. 

[P.  R.  Doc.  56-7649;  Filed,  Sept.  24,  1956; 

8:45  a.  m.] 

TITLE  32 — NATIONAL  DEFENSE 

Chapter  XVI — Selective  Service 
System 

[Arndt.  71] 

Part  1690 — Determination  of  Availa¬ 
bility  of  Members  of  the  Standby 

Reserve  of  the  Armed  Forces  for 

Order  to  Active  Duty 

STANDBY  RESERVE  FOLDERS 

Section  1690.6  of  the  Selective  Service 
Regulations  is  amended  to  read  as  fol¬ 
lows: 

§  1690.6  Standby  Reserve  Folder  (SSS 
Form  No.  90) .  The  local  board  shall  open 
an  individual  file  for  each  reservist  by 
preparing  a  Standby  Reserve  Folder 
(SSS  Form  No.  90)  which  file  hereafter 
in  this  part  is  referred  to  as  the  “standby 
reserve  folder”.  Every  paper  and  docu¬ 
ment  pertaining  to  the  determination  of 
the  availability  of  the  reservist  for  order 
to  active  duty,  except  such  papers  and 
documents  as  may  be  designated  by  the 
Director  of  Selective  Service,  shall  be 
filed  in  his  standby  reserve  folder. 

(Sec.  10,  62  Stat.  618,  as  amended;  50  U.  S.  O. 
App.  460.  Interprets  or  applies  sec.  233,  66 
Stat.  489,  as  amended;  50  U.  S.  C.  961;  E.  O. 
9979,  13  F.  R.  4177;  3  CFR,  1948  Supp.) 

The  foregoing  amendment  to  the 
Selective  Service  Regulations  shall  be 
effective  immediately  upon  the  filing 
hereof  with  the  Division  of  the  Federal 
Register. 

[seal].  Lewis  B.  Hershey, 

Director  of  Selective  Service. 

September  20,  1956. 

[F.  R.  Doc.  56-7708;  Filed,  Sept.  24,  1956; 

8:49  a.  m.] 


TITLE  38 — PENSIONS,  BONUSES, 
AND  VETERANS'  RELIEF 
Chapter  I — Veterans’  Administration 

Part  7 — Soldiers’  and  Sailors’  Civil  * 
Relief 

policy 

In  §  7.21,  the  introductory  paragraph 
immediately  preceding  paragraph  (a)  is 
amended  to  read  as  follows: 

§  7.21  The  policy.  The  term  “policy” 
includes  any  contract  of  life  insurance 
on  a  life  or  endowment  or  term  plan,  and 
any  benefit  contract  in  the  nature  of 
life  insurance  arising  out  of  membership 
in  any  fraternal  or  beneficial  association, 
which  was  made  and  on  which  a  pre¬ 
mium  was  paid  before  date  of  approval 
of  the  Soldiers’  and  Sailors’  Civil  Relief 
Act  Amendments  of  1942  (October  6, 
1942),  or  not  less  than  30  days  before 
the  date  the  insured  entered  into  the 
military  service.  On  applications  for 
benefits  of  article  IV  of  the  Soldiers’  and 
Sailor’s  Civil  Relief  Act  which  are  made 
after  July  11,  1956,  the  contract  of  in¬ 
surance  must  be  made  and  a  premium 
paid  thereon  not  less  than  180  days  be¬ 
fore  the  date  the  insured  entered  into 
the  military  service.  A  policy  is  not 
eligible  for  protection  under  the  act  if 
it  contains  any  provision  excluding  or 
restricting  liability  for  death  arising  from 
or  in  connection  with  military  service,  or 
any  activity  which  the  insured  may  be 
called  upon  to  perform  in  connection 
with  his  military  service,  or  requires  the 
payment  of  an  additional  premium  be¬ 
cause  of  military  service.  The  provisions 
of  the  act  are  not  applicable  to  policies 
of  United  States  Government  Life  In¬ 
surance  and  National  Service  Life  In¬ 
surance. 

•  •  *  •  • 

(Sec.  407,  54  Stat.  1185,  as  amended;  70  Stat. 
528;  60  U.  S.  C.  App.  547) 

This  regulation  is  effective  September 
25, 1956. 

[seal]  John  S.  Patterson, 

Deputy  Administrator. 

[F.  R.  Doc.  56-7703;  Filed.  Sept.  24,  1956; 

8:48  a.  m.] 


TITLE  43 — PUBLIC  LANDS: 
INTERIOR 

Chapter  I — Bureau  of  Land  Manage¬ 
ment,  Department  of  the  Interior 

Appendix — Public  Land  Orders; 

[Public  Land  Order  1342] 

[Idaho  05778] 

Idaho 

RESERVING  PUBLIC  LANDS  WITHIN  THE 
NEZPERCE  NATIONAL  FOREST  FOR  USE  OF 
THE  FOREST  SERVICE  AS  RECREATIONAL 
AREAS 

By  virtue  of  the  authority  vested  in 
the  President  by  the  act  of  June  4,  1897 
(30  Stat.  34,  36;  16  U.  S.  C.  473)  and 
otherwise,  and  pursuant  to  Executive 
Order  No.  10355  of  May  26,  1952,  it  is 
ordered  as  follows: 

Subject  to  valid  existing  rights,  the 
following-described  public  lands  within 


the  Nezperce  National  Forest  in  Idaho 
are  hereby  withdrawn  from  all  forms  of 
appropriation  under  the  public-land 
laws,  including  the  mining  but  not  the 
mineral-leasing  laws,  and  reserved  for 
use  of  the  Forest  Service,  Department  of 
Agriculture,  as  recreational  areas: 

Boise  Meridian 

North  Fork  of  Slate  Creek  Recreation  Area: 
T.  27  N.,  R.  3  E., 

sec.  31,  Ey2NEV4NE(4; 
sec.  32,  Wy2NWy4NWV4. 

The  areas  described  aggregate  40 
acres. 

Red  River  Hot  Springs  Recreation  Area: 

T.  28  N.,  R.  10  E.,  Unsurveyed 

A  tract  of  land  described  by  metes  and 
bounds  as  follows: 

Beginning  at  corner  No.  8  of  H.  E.  S.  No. 
242,  thence  S.  1®  01'  E.  396  feet,  thence  N. 
52°  00'  E.  3118.5  feet,  thence  N.  32*  00'  E. 
2062.5  feet,  thence  North  820  feet,  thence 
West  329  feet,  thence  S.  51®  00'  W.  1740  feet, 
thence  S.  43®  00’  W.  3393  feet,  thence  S.  20® 
00'  E.  686.4  feet,  thence  S.  66®  50'  E.  33  feet, 
more  or  less,  to  the  point  of  beginning. 

The  area  described  contains  142.13 
acres. 

This  order  shall  take  precedence  over 
but  not  otherwise  affect  the  existing  res¬ 
ervation  of  the  lands  for  national  forest 
purposes. 

Fred  G.  Aandahl, 
Acting  Secretary  of  the  Interior. 

September  19,  1956. 

[F.  R.  Doc.  56-7693;  Filed,  Sept.  24,  1956; 
8:46  a.  m.] 


TITLE  36— PARKS,  FORESTS,  AND 
MEMORIALS 

Chapter  I — National  Park  Service, 
Department  of  the  Interior 

Part  1 — General  Regulations 
aircraft 

September  18,  1956. 
Paragraph  (a)  (3)  (i)  of  §  1.61  Air¬ 
craft.  is  revoked  and  (ii)  is  renum¬ 
bered  (i). 

(Sec.  3,  39  Stat.  535,  as  amended;  16  U.  S.  C.  3) 

Fred  G.  Aandahl, 
Acting  Secretary  of  the  Interior. 

[F.  R.  Doc.  56-7695;  Filed,  Sept.  24,  1956; 
8:46  a.  m.] 


TITLE  50— WILDLIFE 

Chapter  I — Fish  and  Wildlife  Service, 
Department  of  the  Interior 

Subchapter  I — Northwest  Atlantic  Commercial 
Fisheries 

Part  155 — Haddock  Provisions 

Experience  gained  since  the  initial 
adoption  of  regulations  effective  May  31, 
1953  (18  F.  R.  2414),  prescribing  restric¬ 
tions  on  trawling  nets  used  in  the  taking 
of  haddock  in  the  Northwest  Atlantic 
Ocean,  has  demonstrated  a  need  for 
further  revisions  in  the  regulations  to 
make  the  same  more  effective. 

In  accordance  with  section  4  (a)  of  the 
Northwest  Atlantic  Fisheries  Act  of  1950, 
proposed  amendments  to  the  regulations 
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were  submitted  to  the  Advisory  Commit¬ 
tee  to  the  United  States  Commissioners 
on  the  International  Commission  of  the 
Northwest  Atlantic  Fisheries  on  March 
26,  1956,  at  which  time  the  proposed  re¬ 
vised  regulations  received  the  approval, 
in  principle,  of  the  Advisory  Committee. 

By  notice  of  proposed  rule  making 
published  on  June  12,  1956  (21  F.  R. 
4015)  the  public  was  invited  to  par¬ 
ticipate  in  the  adoption  of  proposed 
amendments  to  these  regulations  by  sub¬ 
mitting  data.views,  or  arguments  to  the 
Director,  Fish  and  Wildlife  Service, 
Washington  25,  D.  C.,  within  a  period  of 
thirty  days  from  the  publication  of  the 
notice.  Consideration  having  been  given 
to  all  pertinent  data  received  in  response 
to  the  notice,  the  regulations  appearing 
below  are  adopted  to  replace  Part  155- 
Haddock  Provisions: 

Sec. 

155.1  Meaning  of  terms. 

155.2  Haddock  registration  certificates. 

155.3  Restrictions  on  fishing  gear. 

155.4  Temporary  suspension  of  haddock 

registration  certificates. 

155.5  Certain  persons  and  vessels  exempted. 

Authority:  {  155.1  to  155.5  issued  under 
sec.  7,  64  Stat.  1067;  16  U.  S.  C.  986. 

8  155.1  Meaning  of  terms.  When 
used  in  the  regulations  in  this  part,  un¬ 
less  the  context  otherwise  requires,  terms 
shall  have  the  meanings  ascribed  here¬ 
inafter  in  this  section. 

(a)  Regulatory  area.  The  words 
“regulatory  area”  mean  that  portion  of 
the  Convention  area,  including  all  waters 
except  territorial  waters,  bounded  by  a 
line  beginning  at  the  terminus  of  the 
international  boundary  between  the 
United  States  of  America  and  Canada  in 
Grand  Manan  Channel  at  a  point  in 
44°46'35.34"  north  latitude,  66°54'11.23" 
west  longitude ;  thence  due  south  to  the 
parallel  of  43° 50'  north  latitude;  thence 
due  west  to  the  Meridian  of  67°  40'  west 
longitude;  thence  due  south  to  the  paral¬ 
lel  of  42° 20'  north  latitude;  thence  due 
east  to  a  point  in  66°  west  longitude; 
thence  along  a  rhumb  line  in  a  south¬ 
easterly  direction  to  a  point  in  42°  north 
latitude  65° 40'  west  longitude;  thence 
due  south  to  the  parallel  of  39°  north 
latitude;  thence  due  west  to  the  Merid¬ 
ian  of  71°40'  west  longitude;  thence  due 
north  to  a  point  three  miles  off  the  coast 
of  the  State  of  Rhode  Island;  thence 
along  the  coasts  of  Rhode  Island,  Massa¬ 
chusetts,  New  Hampshire,  and  Maine  at 
a  distance  of  three  miles  to  the  point  of 
beginning. 

(b)  Haddock.  The  word  “haddock” 
denotes  any  fish  of  the  species  Melano- 
grammus  aeglefinus. 

(c)  Haddock  fishing.  The  words 
“haddock  fishing”  mean  and  include  (1) 
the  catching,  taking  or  fishing  for  or  the 
attempted  catching,  taking  or  fishing  for 
fish  of  the  species  Melanogrammus  aegle¬ 
finus;  and  (2)  the  outfitting  and  depar¬ 
ture  of  a  vessel  for  or  the  return  of  a 
vessel  from  haddock  fishing. 

(d)  Fishing  vessel.  The  words  “fish¬ 
ing  vessel”  denote  every  kind,  type  or  de¬ 
scription  of  watercraft  or  vessel  subject 
to  the  jurisdiction  of  the  United  States 
used  in  or  outfitted  for  catching  or  proc¬ 
essing  fish  or  transporting  fish  from  fish¬ 
ing  grounds. 


(e)  Trawl  net.  The  words  “trawl 
net”  means  any  large  bag  net  dragged 
in  the  sea  by  a  vessel  or  vessels  for  the 
purpose  of  taking  fish. 

(f)  Cod  end.  The  words  “cod  end” 
mean  the  bag-like  extension  attached  to 
the  after  end  of  the  belly  of  the  trawl 
net  and  used  to  retain  the  catch. 

§  155.2  Haddock  registration  certifi¬ 
cates.  (a)  After  the  fifteenth  day  fol¬ 
lowing  the  effective  date  of  this  part,  no 
person  shall  engage  in  haddock  fishing 
within  the  regulatory  area  nor  shall  any 
person  possess,  transport  or  deliver  by 
means  of  any  fishing  vessel  haddock 
taken  within  such  area  except  under  a 
haddock  registration  certificate  issued 
and  in  force  in  conformity  with  the  regu¬ 
lations  in  this  part. 

(b)  The  owner  or  operator  of  a  fishing 
vessel  may  obtain  without  charge  a  had¬ 
dock  registration  certificate  by  furnish¬ 
ing,  on  a  form  to  be  supplied  by  the 
Fish  and  Wildlife  Service,  information 
specifying  the  names  and  addresses  of 
the  owner  and  operator  of  the  vessel,  the 
name,  official  number  and  home  port  of 
the  vessel,  and  the  period  for  which  the 
haddock  registration  certificate  is  de¬ 
sired.  The  form  shall  be  submitted,  in 
duplicate,  to  the  Regional  Director,  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  Boston,  Massachusetts,  who 
shall  grant  the  registration  certificate 
for  the  duration  specified  by  the  appli¬ 
cant  in  the  form  but  in  no  event  to  extend 
beyond  the  end  of  the  calendar  year 
during  which  the  registration  certificate 
is  issued.  New  registration  certificates 
shall  similarly  be  issued  to  replace  ex¬ 
pired,  lost  or  mutilated  certificates.  An 
application  for  replacement  of  an  expir¬ 
ing  registration  certificate  shall  be  made 
in  like  manner  as  the  original  applica¬ 
tion  not  later  than  ten  days  prior  to  the 
expiration  date  of  the  expiring  certifi¬ 
cate. 

(c)  The  haddock  registration  certifi¬ 
cate  so  issued  by  the  Fish  and  Wildlife 
Service  shall  be  carried  on  board  the 
vessel  for  which  it  is  issued  at  all  times 
and  such  certificate,  the  vessel,  its  gear 
and  equipment  shall  at  all  times  be  sub¬ 
ject  to  inspection  by  officers  authorized 
to  enforce  the  regulations  in  this  part. 

§  155.3  Restrictions  on  fishing  gear. 

(a)  No  person  shall  possess  at  any  time 
on  board  a  vessel  for  which  a  haddock 
registration  certificate  is  in  force,  or  use 
or  attempt  to  use  from  such  vessel,  a 
trawl  net  or  nets,  parts  of  nets  or  netting 
having  a  mesh  size  of  less  than  four  and 
one-half  inches  as  defined  in  this  section. 

(b)  As  used  in  this  section,  the  term 
“mesh  size  of  less  than  four  and  one-half 
inches”  shall  mean  (1)  with  respect  to 
any  part  of  the  net  except  the  cod  end, 
the  average  size  of  any  twenty  consecu¬ 
tive  meshes  in  any  row  located  at  least 
ten  meshes  from  the  side  lacings  meas¬ 
ured  when  wet  after  use;  and  (2)  with 
respect  to  the  cod  end,  the  average  size 
of  any  row  of  meshes  running  the  length 
of  the  cod  end  located  at  least  ten  meshes 
from  the  side  lacings,  measured  when  wet 
after  use,  or,  at  the  option  of  the  user,  a 
cod  end  which  has  been  approved,  in 
accordance  with  paragraph  (d)  of  this 
section,  by  an  authorized  employee  of 
the  Fish  and  Wildlife  Service,  as  having 


a  mesh  size  when  dry  before  use  equiva¬ 
lent  to  not  less  than  four  and  one-half 
inches  when  wet  after  use. 

(c)  All  measurements  of  meshes  when 
wet  after  use  shall  be  made  by  the  in¬ 
sertion  into  such  meshes  under  pressure 
of  not  less  than  ten  nor  more  than 
fifteen  pounds  of  a  flat  wedge-shaped 
gauge  having  a  taper  of  two  inches  in 
nine  inches  and  a  thickness  of  three 
thirty-seconds  of  an  inch. 

(d)  For  the  purpose  of  approving  dry 
cod  ends  before  use,  as  contemplated  by 
paragraph  (b)  of  this  section,  the  aver¬ 
age  mesh  size  of  such  cod  ends  shall  be 
determined  by  measuring  the  length  of 
any  single  row  of  meshes  running  the 
length  of  the  cod  end,  parallel  to  the 
long  axis  of  the  cod  end  and  located  at 
least  ten  meshes  from  the  side  lacings, 
when  stretched  under  a  tension  of  two 
hundred  pounds,  ancLdividing  the  length 
by  the  number  of  meshes  in  such  row: 
Provided,  That  not  more  than  ten  per¬ 
cent  of  the  meshes  in  such  row  shall  be 
more  than  one-half  inch  smaller  when 
measured  between  knot  centers  than  the 
average  of  the  row.  Cod  ends  so  meas¬ 
ured  which  are  constructed  of  the  twines 
and  are  of  not  less  than  the  average 
mesh  sizes  specified  in  the  table  below 
may  be  approved  for  haddock  fishing  by 
any -authorized  employee  of  the  Fish  and 
Wildlife  Service  by  the  attachment  to 
such  cod  end  of  an  appropriate  seal. 

Twine  Average  mesh  size 

4-ply  45-yard  manila,  6.625  inches  (5%”). 

double  strand. 

4-ply  50-yard  manila,  5.625  inches  (6%''). 

double  strand. 

4-ply  75-yard  manila,  5.625  Inches  (5%”). 

double  strand. 

4-ply  80-yard  manila,  5.500  inches  (5*4") . 

double  strand. 

120-thread  cotton.  .  4.250  inches  (4%''). 

(e)  The  alteration,  defacement  or  re¬ 
use  of  any  seal  affixed  to  a  cod  end  in  ac¬ 
cordance  with  this  section  is  prohibited. 

(f)  The  repair,  alteration  or  other 
modification  of  a  cod  end  to  which  a  seal 
has  been  affixed  in  accordance  with  this 
section  shall  invalidate  such  seal  and 
such  cod  end  shall  not  thereafter  be 
deemed  to  be  approved  for  haddock  fish¬ 
ing.  Nothing  contained  in  this  para¬ 
graph  shall  preclude  the  continued  use 
at  the  option  of  the  user,  of  a  cod  end 
having  an  invalidated  seal  affixed  there¬ 
to:  Provided,  That  such  cod  end  after 
repair,  alteration  or  other  modification 
shall  continue  to  have  a  mesh  size  of  not 
less  than  four  and  one-half  inches  as 
defined  in  paragraph  (b)  of  this  section. 

(g)  The  use  in  haddock  fishing  within 
the  regulatory  area  of  any  device  or 
method  which  will  obstruct  the  meshes 
of  the  trawl  net  or  which  otherwise  will 
have  the  effect  of  diminishing  the  size 
of  said  meshes  is  prohibited:  Provided, 
That  a  protective  covering  may  be  at¬ 
tached  to  the  underside  only  of  the  cod 
end  alone  of  the  net  to  reduce  and  pre¬ 
vent  damage  thereto. 

§  155.4  'temporary  suspension  of  had¬ 
dock  registration  certificates,  (a)  The 
owner  or  operator  of  any  fishing  vessel 
which  is  proposed  to  be  used  in  haddock 
fishing  beyond  the  limits  of  the  regula¬ 
tory  area  or  is  proposed  to  be  used  In 
fishing  within  such  area  for  species  of 
fish  other  than  haddock,  may  obtain  a 
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temporary  suspension  of  the  haddock 
registration  certificate  issued  for  such 
vessel  for  the  specified  period  during 
which  such  nonregulated  fishing  is  to  be 
conducted. 

(b)  Temporary  suspension  of  haddock 
registration  certificates  shall  be  granted 
upon  oral  or  written  request,  specifying 
the  period  of  suspension  desired,  by  an 
authorized  officer  of  one  of  the  following 
agencies:  Pish  and  Wildlife  Service, 
Coast  Guard,  Bureau  of  Customs,  and 
Post  Office  Department,  and  by  an  au¬ 
thorized  officer  of  the  States  of  Maine 
and  Massachusetts.  Such  officer  shall 
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make  appropriate  endorsement  on  the 
certificate  evidencing  the  duration  of  its 
suspension. 

§  155.5  Certain  persons  and  vessels 
exempted.  Nothing  contained  in  the 
regulations  in  this  part  shall  apply  to: 

(a)  Any  person  who  or  vessel  which, 
in  the  course  of  taking  fish  other  than 
haddock,  takes  and  possesses  a  quantity 
of  haddock  not  exceeding  five  thousand 
pounds,  or  ten  percent  of  all  fish  on  the 
vessel  from  which  the  fishing  is  con¬ 
ducted,  whichever  is  the  greater. 

(b)  Any  person  or  vessel  authorized 
by  the  Director  of  the  Fish  and  Wildlife 
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Service  to  engage  in  haddock  fishing  for 
scientific  purposes. 

(c)  Any  vessel  documented  as  a  com¬ 
mon  carrier  by  the  Government  of  the 
United  States  and  engaged  exclusively 
in  the  carriage  of  freight  and  passengers. 

These  regulations  shall  become  effec¬ 
tive  30  days  after  publication  in  the 
Federal  Register. 

Dated:  September  18,  1956. 

Fred  G.  Aandahl, 
Acting  Secretary  of  the  Interior. 

[P.  R.  Doc.  56-7092;  Filed,  Sept.  24,  1956; 
8:45  a.  m.] 


PROPOSED  RULE  MAKING 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[  7  CFR  Part  1066] 

Irish  Potatoes 

IMPORTATION 

Notice  is  hereby  given  that  the  Secre¬ 
tary  of  Agriculture  is  giving  considera¬ 
tion  to  the  grade,  size,  quality  and 
inspection  regulations  that  are  to  be 
made  applicable  to  the  importation  of 
Irish  potatoes  into  the  United  States 
pursuant  to  the  provisions  of  the  Agri¬ 
cultural  Marketing  Agreement  Act  of 
1937,  as  amended  (48  Stat.  31,  as 
amended;  7  U.  S.  C.  601  et  seq.;  68  Stat. 
906,  1047),  and  the  applicable  general 
regulations  (7  CFR  Part  1060) . 

The  regulations  under  consideration 
are  to  apply  to  all  imports  of  Irish  pota¬ 
toes  on  the  same  basis  as  regulations  im¬ 
posed  upon  handlers  of  (1)  round  white 
or  red  skin  varieties  of  Irish  potatoes 
grown  in  the  State  of  Maine  pursuant 
to  regulations  issued  under  Marketing 
Agreement  No.  122  and  Order  No.  70 
(§  970.303;  21  F.  R.  6911),  and  (2)  long 
varieties  of  Irish  potatoes  grown  in  cer¬ 
tain  designated  counties  in  Idaho  and 
Malheur  County,  Oregon,  pursuant  to 
regulations  issued  under  Marketing 
Agreement  No.  98  and  Order  No.  57,  as 
amended  (§  957.314;  21  F.  R.  4910,  6859). 

Consideration  will  be  given  to  any 
data,  views,  or  arguments  pertaining 
thereto,  which  are  filed  with  the  Direc¬ 
tor,  Fruit  and  Vegetable  Division,  Agri¬ 
cultural  Marketing  Service,  United 
States  Department  of  Agriculture, 
Washington  25,  D.  C.,  not  later  than  10 
days  following  publication  of  this  notice 
in  the  Federal  Register.  The  proposals 
are  as  follows: 

§1066.9  Potato  Regulation  No.  3. 
(a)  During  the  period  from  October  22, 
1956,  through  July  13,  1957,  and  subject 
to  the  general  regulations  (Part  1060  of 
this  chapter)  applicable  to  the  importa¬ 
tion  of  listed  commodities  and  the  re¬ 
quirements  of  this  section,  no  person 
shall  import  any  Irish  potatoes  of  any 
variety,  other  than  certified  seed  pota¬ 
toes,  unless  at  least  90  percent  of  such 
potatoes  are  “fairly  clean”  and  (1)  if 


they  are  of  the  round  white  or  red  skin 
varieties  such  potatoes  meet  the  require¬ 
ments  of  the  U.  S.  No.  1,  or  better,  grade, 
2V4  inches  minimum  diameter  and  4 
inches  maximum  diameter,  and  (2)  if 
they  are  of  the  long  white  varieties  (in¬ 
cluding,  but  not  limited  to,  Russet  Bur¬ 
bank  variety)  such  potatoes  meet  the 
requirements  of  the  U.  S.  No.  2,  or  better, 
grade,  Size  A,  2  inches  minimum  diam¬ 
eter  or  4  ounces  minimum  weight. 

(b)  Minimum  quantities.  Any  impor¬ 
tation  which,  in  aggregate,  does  not  ex¬ 
ceed  500  pounds,  may  be  imported  with¬ 
out  regard  to  the  provisions  of  paragraph 
(a)  of  this  section. 

(c)  Plant  quarantine.  No  provisions 
of  this  section  shall  supersede  the  re¬ 
strictions  or  prohibitions  on  potatoes 
under  the  Plant  Quarantine  Act  of  1912. 

(d)  Certified  seed  imports.  Any  per¬ 
son  may  import  certified  seed  potatoes, 
which  shall  include  only  those  potatoes 
which  are  officially  certified  and  tagged 
as  seed  potatoes  by  the  Plant  Protection 
Division,  Science  Service,  Canada  De¬ 
partment  of  Agriculture. 

(e)  Designation  of  Governmental  In - 
spection  Service.  The  Fruit  and  Vege¬ 
table  Inspection  Services,  Fruit  and 
Vegetable  Division,  Marketing  Service, 
Canada  Department  of  Agriculture,  is 
hereby  designated,  pursuant  to  §  1060.4 
(a)  of  this  chapter,  as  a  governmental 
inspection  service  for  the  purpose  of 
certifying  the  grade,  size,  quality,  and 
maturity  of  Irish  potatoes  that  are  im¬ 
ported,  or  to  be  imported,  from  Canada 
into  the  United  States  under  the  provi¬ 
sions  of  section  8e  of  the  act. 

(f)  Inspection  and  official  inspection 
certificates.  (1)  Inspection  by  the  Fed¬ 
eral  or  Federal-State  Inspection  Service, 
by  the  Fruit  and  Vegetable  Inspection 
Services,  Fruit  and  Vegetable  Division, 
Marketing  Service,  Canada  Department 
of  Agriculture,  or  by  such  other  govern¬ 
mental  inspection  service  as  may  be 
designated,  or  approved,  by  the  Admin¬ 
istrator,  with  appropriate  evidence 
thereof  in  the  form  of  an  official  inspec¬ 
tion  certificate  issued  by  the  respective 
service  and  applicable  to  a  particular 
shipment  of  potatoes,  is  required  on  all 
imports  of  potatoes,  other  than  certified 
seed,  pursuant  to  §  1060.3  of  this  chapter. 

(2)  Inspect 'on  certificates  shall  cover 
only  the  quantity  of  potatoes  that  is  be¬ 


ing  imported  at  a  particular  port  of 
entry  by  particular  importer. 

(3)  The  inspections  performed,  and 
certificates  issued,  by  the  Federal  or  Fed¬ 
eral-State  Inspection  Service  shall  be 
in  accordance  with  the  rules  and  regula¬ 
tions  of  the  Department  governing  the 
inspection  and  certification  of  fresh 
fruits;  vegetables,  and  other  products 
(Part  51  of  this  title;  20  F.  R.  4842) .  The 
cost  of  inspection  and  certification  shall 
be  borne  by  the  applicant  therefor. 

(4)  Each  inspection  certificate  issued 
with  respect  to  any  Irish  potatoes  to  be 
imported  into  the  United  States  shall 
set  forth,  among  other  things: 

(i)  The  date  and  place  of  inspection; 

(ii)  The  nafne  of  the  shipper,  or  ap¬ 
plicant  ; 

(iii)  The  name  of  the  importer  (con¬ 
signee)  ; 

(iv)  The  commodity  inspected; 

(v)  The  quantity  of  the  commodity 
covered  by  the  certificate ; 

(vi)  The  principal  identifying  marks 
on  the  containers; 

(vii)  The  railroad  car  initials  and 
number,  the  truck  and  trailer  license 
number,  the  name  of  the  vessel,  or  other 
identification  of  the  shipment;  and 

(viii)  The  following  statement,  if  the 
facts  warrant:  Meets  U.  S.  Import  re¬ 
quirements  under  section  8e  of  the  Agri¬ 
cultural  Marketing  Agreement  Act  of 
1937. 

(g)  Findings  and  determinations  with 
respect  to  imports  of  Irish  Potatoes.  (1) 
Pursuant  to  section  8e  of  the  Agricul¬ 
tural  Adjustment  Act  of  1933,  as  amend¬ 
ed,  and  as  reenacted  and  amended  by  the 
Agricultural  Marketing  Agreement  Act  of 
1937,  as  amended  (48  Stat.  31,  as  amend¬ 
ed;  7  U.  S.  C.  601  et  seq.,  68  Stat.  906, 
907,  1047),  it  is  hereby  found  and  deter¬ 
mined  that  during  the  effective  time 
hereof  (i)  imports  of  Irish  potatoes  of 
the  long  varieties  are  in  most  direct  com¬ 
petition  with  such  varieties  of  Irish  po¬ 
tatoes  which  are  grown  in  the  produc¬ 
tion  area  defined  in  Order  No.  57  (Part 
957  of  this  chapter;  designated  counties 
in  Idaho  and  Malheur  County,  Oregon) 
and  (ii)  imports  of  Irish  potatoes  of  the 
round  white  or  red  skin  varieties  are  in 
most  direct  competition  with  such  varie- 
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ties  of  Irish  potatoes  which  are  grown  in 
the  production  area  defined  in  Order  No. 
70  (Part  970  of  this  chapter;  the  State 
of  Maine) . 

(2)  It  is  hereby  determined  that  the 
grade,  size,  and  quality  regulations  here¬ 
by  established  for  the  respective  varieties 
of  Irish  potatoes  that  may  be  imported 
into  the  United  States  are  equivalent 
or  comparable  to  those  imposed  upon 
domestic  Irish  potatoes  under  the  afore¬ 
said  marketing  orders. 

(h)  Definitions.  (1)  the  terms  “U.  S. 
No.  1”,  “U.  S.  No.  2”,  “fairly  clean”,  and 


“Size  A”,  mean  the  U.  S.  No.  1  grade, 
U.  S.  No.  2  grade,  fairly  clean,  and  Size  A, 
respectively,  as  set  forth  in  the  United 
States  Standards  for  Potatoes  (S§  51.1540 
to  51.1559,  inclusive,  of  this  title),  in¬ 
cluding  the  tolerances  set  forth  therein. 
For  the  purposes  of  this  section,  the  fol¬ 
lowing  United  States  Potato  Standards 
and  Canadian  Potato  Standards  are  de¬ 
termined  to  be  equivalent;  U.  S.  No.  1 
grade  and  Canada  No.  1  grade;  U.  S.  No.  2 
grade  and  Canada  No.  2  grade  except 
that  the  tolerances  for  size,  as  set  forth 


in  the  said  United  States  Standards,  may 
be  used. 

(2)  All  other  terms  have  the  same 
meaning  as  when  used  in  the  general 
regulations  (Part  1060  of  this  chapter) 
applicable  to  the  importation  of  listed 
commodities. 

Dated:  September  19, 1956. 

[seal]  S.  R.  Smith, 

Director, 

Fruit  and  Vegetable  Division. 

[P.  R.  Doc.  56-7710;  Filed,  Sept.  24,  1956; 

8:49  a.  m.] 


NOTICES 


DEPARTMENT  OF  THE  TREASURY 

<  Fiscal  Service;  Bureau  of  Accounts 

[Dept.  Circ.  570,  Rev.  Apr.  20,  1943,  1950. 
Supp.  150] 

Michigan  Surety  Co. 

SURETY  COMPANY  ACCEPTABLE  ON  FEDERAL 
BONDS 

September  20,  1956. 

A  Certificate  of  Authority  has  been  is¬ 
sued  by  the  Secretary  of  the  Treasury 
to  the  following  company  under  the  Act 
of  Congress  approved  July  30,  1947,  6 
U.  S.  C.  secs.  6-13,  as  an  acceptable  surety 
on  Federal  bonds.  An  underwriting  limi¬ 
tation  of  $115,000.00  has  been  established 
for  the  company.  Further  details  as  to 
the  extent  and  localities  with  respeco  to 
which  the  company  is  acceptable  as  sure¬ 
ty  on  Federal  bonds  will  appeal  in  the 
next  issue  of  Treasury  Department  Form 
356,  copies  of  which,  when  issued,  may  be 
obtained  from  the  Treasury  Department, 
Bureau  of  Accounts,  Surety  Bonds 
Branch,  Washington  25,  D.  C. 

Name  of  company,  location  of  principal 
executive  office  and  State  in  which  incor¬ 
porated:  Michigan  Surety  Company,  Lansing, 
Michigan. 

[seal]-  W.  Randolph  Burgess, 
Acting  Secretary  of  the  Treasury. 

[F.  R.  Doc.  50-7704;  Filed,  Sept.  24,  1950; 
8:48  a.  m.] 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Colorado 

notice  of  proposed  withdrawal  and 
reservation  of  lands 

September  17,  1956. 

The  United  States  Forest  Service  of 
the  Department  of  Agriculture  has  filed 
an  application,  Serial  No.  Colorado 
014643,  for  withdrawal  of  the  lands  de¬ 
scribed  below,  from  all  forms  of  appro¬ 
priation  under  the  public  land  laws, 
including  the  general  mining  laws  but  not 
the  mineral  leasing  laws,  subject  to 
existing  valid  claims. 

The  applicant  desires  the  land  for  use 
as  recreation  areas  within  the  Rio 
Grande  National  Forest. 


For  a  period  of  thirty  (30)  days  from 
the  date  of  publication  of  this  notice, 
persons  having  cause  may  present  their 
objections  ir  writing  to  the  undersigned 
official  of  the  Bureau  of  Land  Manage¬ 
ment,  Department  of  the  Interior,  357 
New  Custom  House,  P.  O.  Box  1018, 
Denver  1,  Colorado. 

If  circumstances  warrant  it,  a  public 
hearing  will  be  held  at  a  convenient 
time  and  place,  which  will  be  announced. 

The  determination  of  the  Secretary 
on  the  application  will  be  published  in 
the  Federal  Register.  A  separate  notice 
will  be  sent  to  each  interested  party  of 
record. 

The  lands  involved  in  the  application 
are: 

New  Mexico  Principal  Meridian,  Colorado 

RIO  GRANDE  NATIONAL  FOREST 

Palisade  Recreation  Area: 

T.  40  N.,  R.  2  E., 

Sec.  8:  SWi/4NWy4; 

Sec.  4:  Lots  2,  3  and  4  and  S%NE%, 
SE^NWft;  N1/2SE1/4. 

T.  41  N.,  R  2  E., 

Sec.  32:  NEftSEi/i.SVfcSEtt; 

Sec.  33:  Sy2SWV4. 

River  Hill  Recreation  Area: 

T.  40  N„  R  3  W., 

Sec.  8:  sy2SW»4; 

Sec.  17:  N%NW%; 

Sec.  18:  Lots  1, 2, 3  and  4,  NE^,  EV&NW14, 
NE14SW14. 

Thirty  MUe  Recreation  Area: 

T.  40  N.,  R.  4  W., 

Sec.  13:  S%NE}4.  SfcSEKNWfc,  Eft 
NE^SW^,  SE'/i,  and  13.19  acres  more 
or  less,  in  the  N%SWV4.  covered  under 
supplemental  survey  made  by  G.  L.  O. 
August  5,  1927. 

Reservoir  Recreation  Area: 

T.  40  N.,  R.  4  W., 

Sec.  14:  NJ/2SWi4. 

Marshall  Park  Recreation  Area: 

T.  41  N.,R.  1  W., 

Sec.  21:  Lots  8  and  9. 

Rio  Grande  Recreation  Area :  » 

T.  41  N.,  R.  1  W., 

Sec.  32:  SWft. 

South  Clear  Creek  Recreation  Area:. 

T  41  N  R  2  W 

Sec.  18:  Lots  1  and  2,  W^NE^,  E>4 
Nwy4. 

T.  41  N.,  R.  3  W., 

Sec.  13:  EV4NE14. 

North  Clear  Creek  Recreation  Area: 

T.  41  N.,  R.  3  W.. 

Sec.  1:  SW14. 

South  Clear  Creek  Falls  Recreation  Area: 

T.  41  N.,  R.  8  W., 

Sec.  12:  SWy4NEy4,  SEy4NW%.  NEV4 
SW4,  NW4SE14. 


Crooked  Creek  Recreation  Area: 

T  .41  N  R  3  W 

Sec.  23:  SE%W%.  Sy2SE4; 

Sec.  26:  Ny2NE>4,  NEftNW‘4. 

Lost  Trail  Recreation  Area : 

T.  41  N.,  R.  4  W„ 

Sec.  31:  Lots  5,  6,  7  and  8,  N*/2NE14, 
SE&NBK,  NE14NW14. 

Total  area:  2,958.58  acres. 

Warren  J.  Gray, 
Acting  State  Supervisor. 

[F.  R.  Doc.  50-7694;  Filed,  Sept.  24,  1956; 
8:46  a.  m.] 


DEPARTMENT  OF  AGRICULTURE 

Rural  Electrification  Administration 

[Administrative  Order  5526] 

Iowa 

LOAN  ANNOUNCEMENT 

August  31,  1956. 

Pursuant  to  the  provisions  of  the  Rural 
Electrification  Act  of  1936,  as  amended, 
a  loan  contract  bearing  the  following 
designation  has  been  signed  on  behalf 
of  the  Government  acting  through  the 
Administrator  of  the  Rural  Electrifica¬ 
tion  Administration: 

Loan  designation :  A  mount 

Iowa  53P  Linn _ $451,000 

[seal]  Fred  H.  Strong, 

Acting  Administrator. 

[F.  R.  Doc.  56-7683;  Filed,  Sept.  21,  1958; 
8:54  a.  m.] 


[Administrative  Order  5527] 
Kentucky 

AMENDMENT  OF  LOAN  ANNOUNCEMENT 

August  31, 1956. 

I  hereby  amend:  (a)  Administrative 
Order  No.  4164,  dated  May  6,  1953,  by 
reducing  the  loan  of  $50,000  therein 
made  for  “Kentucky  57M  Bell”  by 
$41,155.29  so  that  the  reduced  loan  shall 
be  $8,844.71. 

[seal]  Fred  H.  Strong, 

Acting  Administrator. 

[F.  R.  Doc.  66-7684;  Filed,  Sept.  21,  1956; 
8:55  a.  m.) 


Tuesday ,  September  25,  1956 

[Administrative  Order  5528] 
Missouri 

LOAN  ANNOUNCEMENT 

August  31, 1956. 

Pursuant  to  the  provisions  of  the  Rural 
Electrification  Act  of  1936,  as  amended, 
a  loan  contract  bearing  the  following 
designation  has  been  signed-  on  behalf 
of  the  Government  acting  through  the 
Administrator  of  the  Rural  Electrifica¬ 
tion  Administration: 


Loan  designation:  Amount 

Missouri  33  AD  Butler _ $1,  400,  000 


[seal]  Fred  H.  Strong, 

Acting  Administrator. 

[F.  R.  Doc.  56-7685;  Filed.  Sept.  21,  1956; 
8:55  a.  m.] 

DEPARTMENT  OF  COMMERCE 

Federal  Maritime  Board 

New  York  &  Cuba  Mail 
Steamship  Co.  et  al. 

NOTICE  OF  CANCELLATION  OF  AGREEMENTS 

Notice  is  hereby  given  that  the  Board 
by  order  dated  September  17,  1956,  ap¬ 
proved  the  oancellation  of  the  following 
described  agreements  pursuant  to  Sec¬ 
tion  15  of  the  Shipping  Act,  1916,  39  Stat. 
733,  46  U.  S.  C.  814. 

(1)  Agreement  No.  7772  between  New 
York  &  Cuba  Mail  Steamship  Co.  and 
Bull  Insular  Line,  Inc.,  covers  the  trans¬ 
portation  of  general  cargo  under  through 
bills  of  lading  from  Mexico  to  Puerto 
Rico,  with  transhipment  at  New  York, 
Baltimore  or  Philadelphia. 

(2)  Agreement  No.  7983  between  New 
York  &  Cuba  Mail  Steamship  Co.  and 
Alcoa  Steamship  Company,  Inc.,  covers 
the  transportation  of  general  cargo  un¬ 
der  through  bills  of  lading  from  Mexico 
to  Puerto  Rico,  with  transhipment  at 
New  York  or  Baltimore. 

(3)  Agreement  No.  7984  between  New 
York  &  Cuba  Mail  Steamship  Co.  and 
Bull  Insular  Line,  Inc.,  covers  the  trans¬ 
portation  of  cargo  under  through  bills 
of  lading  from  Puerto  Rico  to  Mexico, 
with  transhipment  at  New  York,  Balti¬ 
more  or  Philadelphia. 

Dated:  September  20, 1956. 

By  order  of  the  Federal  Maritime 
Board.  • 

[seal]  Geo.  A.  Viehmann, 

Assistant  Secretary. 

[F.  R.  Doc.  56-7715;  Filed,  Sept.  24,  1956; 
8:50  a.  m.] 


Caldwell  &  Co.  Inc.  and  H.  L.  Ziegler, 
Inc. 

notice  of  agreement  filed  for  approval 

Notice  is  hereby  given  that  the  fol¬ 
lowing  described  agreement  has  been 
filed  with  the  Board  for  approval  pur¬ 
suant  to  section  15  of  the  Shipping  Act, 
1916,  39  Stat.  733,  46  U.  S.  C.  814. 

Agreement  No.  8134  between  Caldwell 
&  Company,  Inc.,  New  York,  and  H.  L. 
Ziegler,  Inc.,  Houston,  Texas,  is  a  coop¬ 
erative  working  arrangement  between 
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the  parties  under  which  they  perform 
freight  forwarding  services  for  each 
other. 

Interested  parties  may  inspect  this 
agreement  and  obtain  copies  thereof  at 
the  Regulation  Office,  Federal  Maritime 
Board,  Washington,  D.  C.,  and  may  sub¬ 
mit,  within  20  days  after  publication  of 
this  notice  in  the  Federal  Register, 
written  statements  with  reference  to  the 
agreement,  and  their  position  as  to  ap¬ 
proval,  disapproval,  or  modification,  to¬ 
gether  with  request  for  hearing  should 
such  hearing  be  desired. 

Dated:  September  20,  1956. 

By  order  of  the  Federal  Maritime 
Board. 

[seal]  Geo.  A.  Viehmann, 

Assistant  Secretary. 
t» 

[F.  R.  Doc.  56-7716;  Filed,  Sept.  24,  1956; 

8:50  a.  m.] 


Office  of  the  Secretary 

BENCHIMOL  &  Co.,  AND  HOLLYWOOD 
Enterprises 

APPEALS  BOARD  ORDER 

In  the  matter  of  Jose  Benchimol,  and 
Eliezner  Benchimol,  copartners,  doing 
business  under  the  firm  names  and  styles 
of  Benchimol  &  Company  and  Hollywood 
Enterprises,  8  East  52d  Street,  New  York 
22,  New  York;  Appeals  Board  Docket  No. 
FC-38;  B.  F.  C.  Case  No.  218. 

Appellants,  by  letter  to  the  Appeals 
Board  dated  September  14,  1956,  have 
withdrawn  their  appeal  from  an  Order 
Revoking  Export  Licenses  and  Denying 
Export  Privileges  as  to  these  appellants 
for  a  period  of  one  month  commencing 
September  23, 1956  (21 F.  R.  6495,  August 
28,  1956.) 

By  order  of  the  Appeals  Board  dated 
September  6,  1956,  appellants  were 
granted  an  extension  of  the  effective 
date  of  the  aforesaid  order  from  Sep¬ 
tember  23,  1956  to  October  19,  1956. 

In  view  of  appellants’  withdrawal  of 
their  appeal,  the  Appeals  Board  order 
of  September  6, 1956  is  no  longer  appro¬ 
priate. 

Therefore,  it  is  ordered,  That  the  Ap¬ 
peals  Board  order  dated  September  6, 
1956  be  and  hereby  is  vacated,  and  that 
the  Order  Revoking  Export  Licenses  and 
Denying  Export  Privileges  as  to  these 
appellants  for  a  period  of  one  month 
commencing  September  23, 1956  (21 F.  R. 
6495,  August  28,  1956)  be  and  hereby  is 
reifistated  in  its  original  form. 

Griswold  Forbes, 
Deputy  Chairman,  Appeals  Board. 

September  18, 1956. 

[F.  R.  Doc.  56-7699;  Filed,  Sept.  24,  1956; 

8:47  a.  m.] 


Curt  L.  Oheim 

REPORT  OF  APPOINTMENT  AND  STATEMENT  OF 
FINANCIAL  INTERESTS 

Report  of  appointment  and  statement 
of  financial  interests  required  by  section 
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710  (b)  (6)  of  the  Defense  Production 
Act  of  1950,  as  amended. 

Report  of  Appointment 

1.  Name  of  appointee:  Mr.  Curt  L. 
Oheim. 

2.  Employing  agency:  Department  of 
Commerce,  Business  and  Defense  Serv¬ 
ices  Administration. 

3.  Date  of  appointment:  September  18, 
1956. 

4.  Title  of  position:  Consultant  (Agri¬ 
cultural  Equipment) . 

5.  Name  of  private  employer:  Deere 
and  Company,  Moline,  Illinois. 

Carlton  Hayward, 
Director  of  Personnel. 

September  18,  1956. 

Statement  of  Financial  Interests 

6.  Names  of  any  corporations  of  which 
the  appointee  is  an  officer  or  director  or 
within  60  days  preceding  appointment 
has  been  an  officer  or  director,  or  in 
which  the  appointee  owns  or  within  60 
days  preceding  appointment  has  owned 
any  stocks,  bonds,  or  other  financial  in¬ 
terests;  any  partnerships  in  which  the 
appointee  is,  or  within  60  days  preceding 
appointment  was,  a  partner;  and  any 
other  businesses  in  which  the  appointee 
owns,  or  within  60  days  preceding  ap¬ 
pointment  has  owned,  any  similar  inter¬ 
est. 

Deere  &  Company 
Leece-Neville  Company 
Giant  Portland  Cement  Company 
Federated  Department  Stores 
Safeway  Stores 
Bank  Deposits 

Dated:  September  18,  1956. 

Curt  L.  Oheim. 

[F.  R.  Doc.  56-7690;  Filed,  Sept.  24, 1956; 

8:45  a.m.] 


George  E.  Harding 

STATEMENT  OF  CHANGES  IN  FINANCIAL 
INTERESTS 

In  accordance  with  the  requirements 
of  section  710  (b)  (6)  of  the  Defense 
Production  Act  of  1950,  as  amended,  and 
Executive  Order  10647  of  November  28, 

1955,  the  following  changes  have  taken 
place  in  my  financial  interests  as  report¬ 
ed  in  the  Federal  Register  of  April  10, 

1956,  21  F.  R.  2303. 

A.  Deletions:  No  change. 

B.  Additions:  No  change. 

This  statement  is  made  as  of  Septem¬ 
ber  19,  1956. 

George  E.  Harding. 

[F.  R.  Doc.  56-7691;  Filed,  Sept.  24,  1956; 
8:45  a.  m.] 

DEPARTMENT  OF  LABOR 

Wage  and  Hour  Division 

Learner  Employment  Certificates 

ISSUANCE  TO  VARIOUS  INDUSTRIES 

Notice  is  hereby  given  that  pursuant 
to  section  14  of  the  Fair  Labor  Standards 
Act  of  1938  (52  Stat.  1060,  as  amended; 


7302 


NOTICES 


29  U.  S.  C.  201  et  seq.),  and  Part  522  of 
the  regulations  issued  thereunder  (29 
CFR  Part  522),  special  certificates  au¬ 
thorizing  the  employment  of  learners 
at  hourly  wage  rates  lower  than  the  min¬ 
imum  wage  rates  applicable  under  sec¬ 
tion  6  of  the  act  have  been  issued  to  the 
firms  listed  below.  The  employment  of 
learners  under  these  certificates  is  lim¬ 
ited  to  the  terms  and  conditions  therein 
contained  and  is  subject  to  the  provisions 
of  Part  522.  The  effective  and  expira¬ 
tion  dates,  occupations,  wage  rates,  num¬ 
ber  or  proportion  of  learners  and  learn¬ 
ing  periods  for  certificates  issued  under 
general  learner  regulations  (§§  522.1  to 
522.12)  are  as  indicated  below;  condi¬ 
tions  provided  in  certificates  issued  un¬ 
der  special  industry  regulations  are  as 
established  in  these  regulations.  Spe¬ 
cial  certificates  authorizing  the  employ¬ 
ment  of  student-workers  as  learners  in 
school-operated  industries,  as  provided 
in  Part  527  (29  CFR,  Part  527),  have 
been  issued  to  the  educational  institu¬ 
tions  listed  hereinbelow;  the  effective 
and  expiration  dates,  occupations,  wage 
rates,  number  or  proportion  of  learners 
and  learning  periods  are  indicated. 

Apparel  Industry  Learner  Regulations 
(29  CFR  522.20  to  522.24,  as  amended 
March  1,  1956,  21  F.  R.  1349). 

The  following  learner  certificates  were 
Issued  authorizing  the  employment  of 
10  percent  of  the  total  number  of  factory 
production  workers  as  learners  for  nor¬ 
mal  labor  turnover  purposes. 

Alabama  Textile  Products  Corp.,  Crestvlew, 
Fla.;  effective  9-14-56  to  9-13-57  (men’s  pa¬ 
jamas). 

Chester  Manufacturing  Co.,  Inc.,  By-Pass 
72,  Chester,  S.  C.;  effective  9-4-56  to  9-3-57 
(men’s  dress  shirts). 

Fortex  Manufacturing  Co.,  Inc.,  51  Miler 
Street,  Ft.  Deposit,  Ala.;  effective  9-6-56  to 
9-5-57  (men’s  and  boy’s  pajamas). 

Hesteco  Manufacturing  Co.,  Inc.,  443  West 
High  Street,  Elizabethtown,  Pa.;  effective 
9-7-56  to  9-6-57  (children’s  dresses). 

Hesteco  Manufacturing  Co.,  Inc.,  40  South 
John  Street,  Hummelstown,  Pa.;  effective 
9-7-56  to  9-6-57  (children’s  dresses). 

P  &  M  Dress  Co.,  Turkey  Run,  Shenandoah, 
Pa.;  effective  9-4-56  to  9-3-57  (ladies’ 
dresses). 

Prevore-Sanford,  Inc.,  7  Mill  Street,  San¬ 
ford,  Springvale,  Maine;  effective  9-1-56  to 

8- 31-57  (cotton  housedr esses,  dusters,  etc.). 

Borls-Smoler  &  Sons,  Inc.,  600-620  Craw¬ 
ford  Avenue,  Elkhart,  Ind.,  effective  9-19-56 
to  9-18-57  (dresses). 

Winchendon  Fashions,  Inc.,  61  Railroad 
Street,  Winchendon,  Mass.;  effective  9-10-56 
to  9-9-57  (dresses). 

The  following  learner  certificates  were 
Issued  for  normal  labor  turnover  pur¬ 
poses.  The  number  of  learners  author¬ 
ized  is  indicated. 

Andrea  Garment  Co.,  56  Penn.  Street, 
Quincy,  Mass.;  effective  9-10-56  to  9-9-57, 
authorizing  the  employment  of  5  learners 
(ladles’  housecoat). 

Arlene  Sportswear  Co.,  2950  Fulton  Street, 
Brooklyn,  N.  Y.;  effective  8-6-56  to  1-10-57, 
authorizing  the  employment  of  6  learners 
(bathing  suits,  play  suits,  etc.).  (Replace¬ 
ment  certificate.) 

Bobby  Dress  Co.,  1716  Main  Street,  Dick¬ 
son  City,  Pa.,  effective  9-4-56  to  9-3-57,  au¬ 
thorizing  the  employment  of  10  learners  for 
normal  labor  turnover  purposes  (dresses). 

Favorite  Overall  Co.,  Inc.,  77  Bedford 
Street,  Boston,  Mass.;  effective  9-3-56  to 

9- 2-57;  authorizing  the  employment  of  3 


learners  for  normal  labor  turnover  purposes 
(work  pants  and  overalls). 

Miller  Western  Wear,  Inc.,  Baxley,  Ga„ 
effective  9-4-56  to  9-3-57;  authorizing  the 
employment  of  10  learners  for  normal  labor 
turnover  purposes  (children’s  western  type 
shirts). 

Morris  Sportswear  Co.,  219  Arch  Street, 
Nanticoke,  Pa.;  effective  9-18-56  to  9-17-57; 
authorizing  the  employment  of  5  learners  for 
normal  labor  turnover  purposes  (ladies' 
sportswear) . 

Portland  Dress  Co.,  155  Brackett  Street, 
Portland,  Maine;  effective  9-3-56  to  9-2-57, 
authorizing  the  employment  of  10  learners 
for  normal  labor  turnover  purposes  (dresses). 

Boris  Smoler  &  Sons,  Inc.,  507  Jefferson, 
LaPorte,  Ind.,  effective  9-19-56  to  9-18-57, 
authorizing  the  employment  of  10  learners 
for  normal  labor  turnover  purposes  (dresses). 

Stylecraft  Sportswear,  Inc.,  75  Kneeland 
Street,  Boston  Mass.;  effective  9-4-56  to 
9-3-57,  authorizing  the  employment  of  5 
learners  for  normal  labor  turnover  purposes 
(ladies’  blouses). 

Victory  Dress  Manufacturing  Co.,  311 
Mountain  Road,  Union  City,  N.  J.;  effective 
9-5-56  to  9-4-57;  authorizing  the  employ¬ 
ment  of  5  learners  for  normal  labor  turn¬ 
over  purposes  (misses  and  juniors*  dresses). 

The  following  learner  certificates  were 
issued  for  plant  expansion  purposes. 
The  number  of  learners  authorized  is 
indicated. 

Albany  Manufacturing  Co.,  Albany,  Ky.; 
effective  9-6-56  to  3-5-57;  authorizing  the 
employment  of  25  learners  (sport  and  dress 
shirts). 

Bayly  Manufacturing  Co.,  1120  North  Santa 
Fe  Avenue,  Visalia,  Calif.;  effective  9-3-56 
to  3-2-57,  authorizing  the  employment  of  40 
learners  (work  pants). 

Bocar  Manufacturing  Corp.,  Putman  Street, 
Tuckbannock,  Pa.;  effective  9-5-56  to  3-4-57, 
authorizing  the  employment  of  10  learners 
(women’s  dresses). 

Crisfleld  Shirt  &  Pajama  Co.,  Inc.,  Crls- 
fleld,  Md.;  effective  9-6-56  to  3-5-57,  author¬ 
izing  the  employment  of  20  learners  (boys’ 
shirts). 

New  Era  Shirt  Co.,  Arcadia,  Mo.;  effective 
9-6-56  to  3-6-57,  authorizing  the  employ¬ 
ment  of  15  learners  (men’s  and  boys’  sport 
shirts). 

Prevore-Sanford,  Inc.,  7  Mill  Street,  San¬ 
ford,  Springvale,  Maine;  effective  9-1-56  to 
2-28-67,  authorizing  the  employment  of  50 
learners  (cotton  housedresses,  dusters,  etc.). 

Henry  I.  Siegel  Co.,  Inc.,  Bruceton,  Tenn.; 
effective  9-5-66  to  3-4-57,  authorizing  the 
employment  of  70  learners  (men’s  and  boys’ 
coats  and  Jackets). 

Superior  Garment  Contractors,  Inc.,  Mid¬ 
dlesex,  N.  C.;  effective  9-3-56  to  3-2-57,  au¬ 
thorizing  the  employment  of  30  learners 
(pedal  pushers,  shorts,  blouses). 

Cigar  Industry  Learner  Regulations 
(29  CFR  522.80  to  522.85,  as  amended 
March  1. 1956, 21 F.  R.  629) . 

General  Cigar  Co.,  Inc.,  White  Owl  Avenue 
and  Robert  Burns  Drive,  Mahanoy  City,  Pa.; 
effective  9-14-56  to  9-13-57,  authorizing  the 
employment  of  10  percent  of  the  total  num¬ 
ber  of  factory  production  workers  for  normal 
labor  turnover  purposes  in  the  occupations 
of  hand  stripping  and  machine  stripping, 
each  for  a  learning  period  of  160  hours,  at 
80  cents  per  hour. 

Glove  Industry  Learner  Regulations 
(29  CFR  522.60  to  522.65,  as  amended 
March  1, 1956, 21 F.  R.  581) . 

Wells  Lamont  Corp.,  McGehee,  Ark.;  effec¬ 
tive  9-1-56  to  2-28-57,  authorizing  the  em¬ 
ployment  of  15  learners  for  plant  expansion 
purposes  (leather  work  gloves). 

Wells  Lamont  Corp.,  Waynesboro,  Miss.; 
effective  9-5-56  to  3-4-57,  authorizing  the 


employment  of  10  learners  for  plant  ex¬ 
pansion  purposes  (leather  palm  work  gloves). 

Wells  Lamont  Corp.,  Waynesboro,  Miss.; 
effective  9-5-56  to  9-4-57,  authorizing  the 
employment  of  10  percent  of  the  total  num¬ 
ber  of  factory  production  workers  engaged 
in  the  authorized  learner  occupations  for 
normal  labor  turnover  purposes  (leather 
palm  work  gloves) . 

Hosiery  Industry  Learner  Regulations 
(29  CFR  522.40  to  522.43,  as  amended 
March  1,  1956,  21 F.  R.  629) . 

Acca  Hosiery  Mills  (finishing  plant),  Yad¬ 
kin  Street,  Henderson,  N.  C.;  effective  9-4-56 
to  9-3-57,  authorizing  the  employment  of  5 
learners  for  normal  labor  turnover  purposes, 
(dying  and  finishing  of  men’s  seamless  ho¬ 
siery). 

The  Batesville  Co.,  Batesville,  Miss.;  effec¬ 
tive  9-10-56  to  12-27-56,  authorizing  the 
employment  of  25  learners  for  plant  expan¬ 
sion  purposes,  (seamless)  (replacement 
certificate) . 

Brown  Bros.  Hosiery  Mills,  Inc.,  529  Eighth 
Avenue,  NE.,  Hickory,  N.  C.;  effective  9-10-56 
to  9-9-57,  authorizing  the  employment  of 
5  learners  for  normal  labor  turnover  pur¬ 
poses  (seamless). 

Brown  Manufacturing  Co.  of  the  Carolinas, 
Inc.,  529  Eigth  Avenue,  NE.,  Hickory,  N.  C.{ 
effective  9-10-56  to  9-9-57,  authorizing  the 
employment  of  S  learners  for  normal  labor 
turnover  purposes  (seamless). 

Paramount  Hosiery  Mills,  Inc.,  2004  Thomas 
Street,  Hollywood,  Fla.;  effective  9-5-56  to 
9-4-57,  authorizing  the  employment  of  5 
learners  for  normal  labor  turnover  purposes 
(seamless). 

Pittsburg  Knitting  Mills,  Inc.,  212  East 
First  Street,  South  Pittsburg,  Tenn.;  effective 
9-5-56  to  9-4-57,  authorizing  the  employment 
of  5  percent  of  the  total  number  of  factory 
production  workers  for  normal  labor  turn¬ 
over  purposes,  (seamless). 

Ruby  Hosiery  Mills,  Inc.,  629  Eighth 
Avenue,  NE.,  Hickory,  N.  C.;  effective  9-10-56 
to  9-9-57,  authorizing  the  employment  of 
5  learners  for  normal  labor  turnover  pur¬ 
poses.  (seamless). 

Se-Ling  Mills  Corp.,  505  North  Third 
Street,  Quincy,  Ill.,  effective  9-10-66  to  3-9-67, 
authorizing  the  employment  of  10  learners 
for  plant  expansion  purposes,  (seamless). 

Knitted  Wear  Industry  Learner  Regu¬ 
lations  (29  CFR  522.30  to  522.35,  as 
amended  March  1,  1956,  21  F.  R.  581). 

Salisbury  Undergarment  Co.,  Inc.,  Salis¬ 
bury,  Pa.;  effective  9-14-56  to  9-13-57, 
authorizing  the  employment  of  5  learners 
for  normal  labor  turnover  purposes  (ladles’ 
knitted  underwear). 

Strutwear,  Inc.,  Clarksdale,  Miss.;  effective 
9-1-56  to  2-28-57,  authorizing  the  employ¬ 
ment  of  5  learners  f on  normal  labor  turnover 
purposes  in  the  occupations  listed  below  for 
the  learning  periods  indicated:  Machine 
knitter,  480  hours;  machine  stitcher,  presser, 
looper,  topper,  tacking,  hand  sewing  each  for 
320  hours;  winder,  dyeing  machine  operator, 
brush  machine  operator,  and  dryer  operator 
each  for  240  hours  (replacement  certificate) 
(women’s  underwear  and  sweaters). 

Strutwear,  Inc.,  Clarksdale,  Miss.;  effective 
9-1-56  to  2-28^57,  authorizing  the  employ¬ 
ment  of  20  learners  for  plant  expansion  pur¬ 
poses  in  the  occupations  listed  below  for  the 
learning  periods  indicated:  Machine  knitter 
480  hours;  machine  stitcher,  presser,  looper, 
toppers,  tacking,  and  hand  sewing  each  for 
320  hours;  and  winder,  dyeing  machine 
operator,  brush  machine  operator,  and  dryer 
operator  each  for  240  hours  (women’s  under¬ 
wear  and  sweaters). 

Shoe  Industry  Learner  Regulations  (29 
CFR  522.50  to  522.65,  as  amended  March 
1,  1956,  21  F.  R.  1195). 
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Farmington  Shoe  Co.,  Division  of  Tread 
Sandal  Co.,  Farmington,  Me.,  effective  9-21-56 
to  3-30-57;  authorizing  the  employment  of 
150  learners  for  plant  expansion  purposes 
(women’s  novelty  shoes). 

Regulations  Applicable  to  the  Employ¬ 
ment  of  Learners  (29  CPR  522.1  to  522.12, 
as  amended  February  28,  1955,  20  F.  R. 

645). 

Braymer  Stuffed  Toys,  Inc.,  Braymer,  Mo., 
effective  9-1-56  to  2-28-57,  authorizing  the 
employment  of  5  learners  for  normal  labor 
turnover  purposes  In  the  occupation  of  sew¬ 
ing  machine  operator,  for  160  hours  learn¬ 
ing  period,  at  90  cents  per  hour  (stuffed 
toys). 

Carroll  Manufacturing  Co.,  Westminster, 
Md.,  effective  9-1-56  to  2-28-57,  authorizing 
the  employment  of  5  percent  of  the  total 
number  of  factory  production  workers  for 
normal  labor  turnover  purposes  In  the  occu¬ 
pations  of  sewing  machine  operator,  hand 
sewer,  final  presser,  finishing  operations  In¬ 
volving  hand  sewing;  each  for  a  learning 
period  of  480  hours,  at  rates  of  not  less  than 
85  cents  per  hour  for  the  first  280  hours  and 
not  less  than  90  cents  per  hour  for  the  re¬ 
maining  200  hours  (men’s  sack  coats  and 
pants) . 

Crisfleld  Manufacturing  Co.,  Crisfleld,  Md., 
effective  9-1-56  to  2-28-57,  authorizing  the 
employment  of  5  percent  of  the  total  number 
of  factory  production  workers  for  normal 
labor  turnover  purposes  In  the  occupations 
of  sewing  machine  operator,  hand  sewer, 
final  presser,  and  finishing  operations  in¬ 
volving  hand  sewing;  each  for  a  learning 
period  of  480  hours  at  rates  of  not  less  than 
85  cents  per  hour  for  the  first  280  hours  and 
not  less  than  90  dents  per  hour  for  the  re¬ 
maining  200  hours  (men’s  pants  and  slacks) . 

Coventry  Ware,  Inc.,  96  Robinson  Avenue, 
Barberton,  Ohio,  effective  9-1-56  to  2-28-57, 
authorizing  the  employment  of  6  learners  for 
normal  labor  turnover  purposes  in  the  occu¬ 
pations  of  finisher  and  decorator,  each  for 
320  hours  learning  period,  at  rates  of  not  less 
than  85  cents  per  hour  for  the  first  160  hours 
and  not  less  than  90  cents  per  hour  for  the 
remaining  160  hours  (Giftware,  novelties). 

Ellsworth  Mills,  Ellsworth,  Maine,  effective 
9-1-56  to  2-28-57,  authorizing  the  employ¬ 
ment  of  3  percent  of  the  total  number  of 
factory  production  workers  for  normal  labor 
turnover  purposes  in  the  occupations  of  mule 
piecer,  drawer  in,  percher,  gill  box  tender,  cap 
spinner,  ring  spinner,  twister,  spooler,  and 
sewer;  each  for  a  learning  period  of  320 
hours;  and  in  the  occupations  of  chain  build¬ 
er,  burler,  drop  wire  hand,  winder,  and 
reeler,  each  for  a  learning  period  of  240  hours; 
all  at  90  cents  per  hour  (worsted  yarns). 

Fit  Rite  Sports  Headwear,  313  North  Capitol 
Avenue,  Indianapolis,  Ind.,  effective  9-10-56 
to  3-9-57,  authorizing  the  employment  of  4 
learners  for  normal  labor  turnover  purposes 
in  the  occupation  of  sewing  machine  oper¬ 
ator,  for  a  learning  period  of  200  hours  at 
85  cents  per  hour  (cloth  headwear) . 

Friedman-Marks  Clothing  Co.,  1400  West 
Marshall  Street,  Richmond,  Va.,  effective 
9-1-56  to  2-28-57,  authorizing  the  employ¬ 
ment  of  5  percent  of  the  total  number  of 
factory  production  workers  for  normal  labor 
turnover  purposes  in  the  occupations  of  sew¬ 
ing  machine  operator;  final  presser,  hand 
sewer,  and  finishing  operations  involving 
hand  sewing;  each  for  a  learning  period  of  480 
hours  at  rates  of  not  less  than  85  cents  per 
hour  for  the  first  280  hours  and  not  less  than 
90  cents  per  hour  for  the  remaining  200 
hours  (men’s  suits,  coats,  and  sportswear) . 

Milo  S.  Goldberg  &  Co.,  41  West  25th 
Street,  New  York,  N.  Y.,  effective  9-10-56  to 
3-9-57,  authorizing  the  employment  of  2 
learners  for  normal  labor  turnover  purposes 
in  the  occupation  of  combination  turner- 
presser-sewer,  for  a  learning  period  of  320 
hours  at  rates  of  not  less  than  85  cents  per 
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hour  for  the  first  160  hours  and  not  less 
than  90  cents  per  hour  for  the  remaining 
160  hours  (men’s  bow  ties) . 

Robt.  Hall  Manufacturing  Co.,  Inc.,  60 
Broadway,  Brooklyn,  N.  Y.,  effective  9-10-56 
to  3-9-57,  authorizing  the  employment  of 
100  learners  for  plant  expansion  purposes, 
in  the  occupations  of  sewing  machine  oper¬ 
ator  and  final  presser,  each  for  a  learning 
period  of  480  hours,  at  rates  of  not  less  than 
35  cents  per  hour  for  the  first  280  hours  and 
not  less  than  90  cents  per  hour  for  the  re¬ 
maining  200  hours  (men’s  suits,  topcoats, 
and  sport  coats) . 

Hampstead  Clothing  Division,  Webster 
Clothes,  Inc.,  Hampstead,  Md.,  effective 
9-1-56  to  2-28-57,  authorizing  the  employ¬ 
ment  of  5  percent  of  the  total  number  of 
factory  production  workers  for  normal  labor 
turnover  purposes,  in  the  occupations  of 
sewing  machine  operator,  hand  sewer,  final 
presser,  finishing  operations  involving  hand 
sewing;  each  for  a  learning  period  of  480 
hours,  at  rates  of  not  less  than  85  cents  per 
hour  for  the  first  280  hours  and  not  less 
than  90  cents  per  hour  for  the  remaining 
200  hours  (men’s  sack  coats) . 

Hart  Schaffner  &  Marx,  728  West  Jackson 
Boulevard,  Chicago,  Ill.,  effective  9-1-56  to 
2-28-57,  authorizing  the  employment  of  5 
percent  of  the  total  number  of  factory  pro¬ 
duction  workers  for  normal  labor  turnover 
purposes  in  the  production  of  men’s  and 
boys’  clothing  only,  in  the  occupations  of 
sewing  machine  operator,  hand  sewing,  final 
presser,  and  'finishing  operations  involving 
hand  sewing;  each  for  a  learning  period  of 
480  hours,  at  rates  of  not  less  than  85  cents 
per  hour  for  the  first  280  hours  and  not  less 
than  90  cents  per  hour  for  the  remaining 
200  hours  (men’s  suits,  topcoats,  overcoats, 
etc.). 

Lion  Manufacturing  Co.,  Everett  Pa.,  effec¬ 
tive  9-1-57  to  2-28-57,  authorizing  the  em¬ 
ployment  of  5  percent  of  the  total  number 
of  factory  production  workers  for  normal 
labor  turnover  purposes  in  the  occupations 
of  sewing  machine  operator,  hand  sewer,  final 
presser,  and  finishing  operations  involving 
hand  sewing;  each  for  a  learning  period  of 
480  hours,  at  rates  of  not  less  than  85  cents 
per  hour  for  the  first  280  hours  and  not  less 
than  90  cents  per  hour  for  the  remaining  200 
hours  (men’s  sack  coats). 

Melster  Candies,  Inc.,  Madison  Street,  Cam¬ 
bridge,  Wis.,  effective  9-9-56  to  3-8-57,  au¬ 
thorizing  the  employment  of  6  learners  for 
normal  labor  turnover  purposes  in  the  occu¬ 
pations  of  candy  coater  and  wrapping  ma¬ 
chine  operator,  each  for  a  learning  period 
of  240  hours,  at  rates  of  not  less  than  90 
cents  per  hour  for  the  first  120  hours  and 
not  less  than  95  cents  per  hour  for  the  re¬ 
maining  120  hours  (candies). 

Middleburg  Manufacturing  Co.,  Hanover, 
Pa.,  effective  9-1-56  to  2-28-57,  authorizing 
the  employment  of  5  percent  of  the  total 
number  of  factory  production  workers  for 
normal  labor  turnover  purposes,  in  the  oc¬ 
cupations  of  sewing  machine  operator,  hand 
sewer,  final  presser,  and  finishing  operations 
involving  hand  sewing;  each  for  a  learning 
period  of  480  hours,  at  rates  of  not  less  than 
85  cents  per  hour  for  the  first  280  hours 
and  not  less  than  90  cents  per  hour  for  the 
remaining  200  hours  (men’s  pants,  slacks 
and  vests). 

Mount  Union  Manufacturing  Co.,  Mount 
Union,  Pa.,  effective  9-1-56  to  2-28-57,  au¬ 
thorizing  the  employment  of  5  percent  of 
the  total  number  of  factory  production 
workers  for  normal  labor  turnover  purposes, 
in  the  occupations  of  sewing  machine  oper¬ 
ator,  hand  sewer,  final  presser,  and  finishing 
operations  involving  hand  sewing;  each  for 
a  learning  period  of  480  hours,  at  rates  of 
not  less  than  85  cents  per  hour  for  the  first 
280  hours  and  not  less  than  90  cents  per 
hour  for  the  remaining  200  hours  (men’s 
sack  coats) . 

Palm  Beach  Co.,  Roanoke,  Ala.,  effective 
9-1-66  to  2-23-57,  authorizing  the  employ¬ 


ment  of  5  percent  of  the  total  number  of 
factory  production  workers  for  normal  labor 
turnover  purposes  in  the  occupations  of 
sewing  machine  operator,  hand  sewer,  final 
presser,  and  finishing  operations  involving 
hand  sewing;  each  for  a  learning  period  of 
480  hours,  at  rates  of  not  less  than  85  cents 
per  hour  for  the  first  280  hours  and  not  less 
than  90  cents  per  hour  for  the  remaining 
200  hours  (men’s  palm  beach  suits). 

Pattonsburg  Manufacturing  Co.,  Pattons- 
burg,  Mo.,  effective  9-1-56  to  2-28-57,  au¬ 
thorizing  the  employment  of  5  percent  of  the 
total  number  of  factory  production  workers 
for  normal  labor  turnover  purposes  in  the 
occupations  of  sewing  machine  operator, 
hand  sewer,  and  finishing  operations  involv¬ 
ing  hand  sewing;  each  for  a  learning  period 
of  240  hours,  at  85  cents  per  hour  (leather 
garments). 

Shell  Arts  Co.,  246  Wilmington  Boulevard, 
Wilmington,  Calif.,  effective  9-11-56  to 
3-10-57,  authorizing  the  employment  of  7 
learners  for  normal  labor  turnover  purposes 
in  the  occupations  of  blank  button  cutting 
and  finished  button  sorting,  each  for  a 
learning  period  of  480  hours  at  rates  of  85 
cents  per  hour  for  the  first  320  hours  and 
90  cents  per  hour  for  the  remaining  160 
hours  (ocean  pearl  buttons). 

Staunton  Manufacturing  Co.,  Staunton, 
Va.,  effective  9-1-56  to  2-28-57,  authorizing 
the  employment  of  5  percent  of  the  total 
number  of  factory  production  workers  for 
normal  labor  turnover  purposes  in  the  occu¬ 
pations  of  sewing  machine  operator,  hand 
sewer,  final  presser,  and  finishing  operations 
involving  hand  sewing;  each  for  a  learning 
period  of  480  hours,  at  rates  of  at  least  83 
cents  per  hour  for  the  first  280  hours  and  at 
least  90  cents  per  hour  for  the  remaining 
200  hours  (men’s  sack  coats). 

Stewartstown  Manufacturing  Co.,  Stew- 
artstown,  Pa.,  effective  9-1-56  to  8-23-57, 
authorizing  the  employment  of  5  percent  of 
the  total  number  of  factory  production 
workers  for  normal  labor  turnover  purposes, 
in  the  occupations  of  sewing  machine  opera¬ 
tor,  hand  sewer,  final  presser,  and  finishing 
operations  involving  hand  sewing;  each  for 
a  learning  period  of  480  hours,  at  rates  of  at 
least  85  cents  per  hour  for  the  first  280  hours 
and  at  least  90  cents  per  hour  for  the  re¬ 
maining  200  hours  (men's  sack  coats  and 
topcoats) . 

Westminster  Manufacturing  Division, 
Webster  Clothes,  Inc.,  54  East  Main  Street, 
Westminster,  Md.,  effective  9-1-56  to  2-28-57, 
authorizing  the  employment  of  5  percent  of 
the  total  number  of  factory  production  work¬ 
ers  for  normal  labor  turnover  purposes  in 
the  occupations  of  sewing  machine  operator, 
hand  sewer,  final  presser,  and  finishing  oper¬ 
ations  involving  hand  sewing;  each  for  a 
learning  period  of  480  hours,  at  rates  of  at 
least  85  cents  per  hour  for  the  first  280  hours 
and  not  less  than  90  cents  per  hour  for  the 
remaining  200  hours  of  the  authorized  learn¬ 
ing  period. 

M.  Wile  &  Co.,  Inc.,  77  Goodell  Street, 
Buffalo,  N.  Y.,  effective  9-1-56  to  2-28-57, 
authorizing  the  employment  of  14  learners 
for  normal  labor  turnover  purposes  in  the 
occupations  of  sewing  machine  operator, 
hand  sewer,  and  finishing  operations  involv¬ 
ing  hand  sewing;  each  for  a  learning  period 
of  480  hours,  at  rates  of  at  least  85  cents  per 
hour  for  the  first  280  hours  and  at  least  90 
cents  per  hour  for  the  remaining  200  hours 
(men’s  suits,  sportcoats,  etc.). 

Winsor  Manufacturing  Co.,  44  Hazel  Street, 
Woonsocket,  R.  I.,  effective  9-1-56  to  2-28-57, 
authorizing  the  employment  of  5  learners  for 
normal  labor  turnover  purposes  in  the  occu¬ 
pations  of  sewing  machine  operator  and 
presser;  each  for  a  learning  period  of  320 
hours,  at  rates  of  at  least  85  cents  per  hour 
for  the  first  160  hours  and  at  least  90  cents 
per  hour  for  the  remaining  160  hours  (hand¬ 
kerchiefs)  . 
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Regulations  Applicable  to  the  Employ¬ 
ment  of  Student- Workers  (29  CFR  527.1 
to  527.9,  October  14,  1955,  20  F.  R.  7737). 

Adelphian  Academy,  Holly,  Mich.,  effective 
9-1-56  to  12-31-56,  authorizing  the  employ¬ 
ment  of  40  student-workers  in  the  wood¬ 
working  industry  (trellises,  bird  houses, 
etc.) ,  in  the  occupations  of  woodworking  ma¬ 
chine  operator,  assembler  and  related  skilled 
and  semiskilled  occupations  for  a  learning 
period  of  400  hours  at  rates  of  80  cents  an 
hour  for  the  first  200  hours  and  85  cents  an 
hour  for  the  remaining  200  hours. 

Atlantic  Union  College,  Main  Street,  South 
Lancaster,  Mass.,  effective  9-1-56  to  8-31-57, 
authorizing  the  employment  of  15  student- 
workers  in  the  print  shop  in  the  occupations 
of  compositor,  pressman,  bindery  worker, 
and  related  skilled  and  semiskiUed  occupa¬ 
tions  for  a  learning  period  of  1,000  hours  at 
rates  of  80  cents  per  hour  for  the  first  500 
hours  and  85  cents  per  hour  for  the  remain¬ 
ing  500  hours;  and  in  the  bindery  industry 
the  employment  of  20  student-workers  in  the 
occupations  of  bookbinder,  bindery  worker, 
and  related  skilled  and  semiskilled  occupa¬ 
tions  for  a  learning  period  of  600  hours  at 
rates  of  80  cents  per  hour  for  the  first  300 
hours  and  85  cents  per  hour  for  the  remain¬ 
ing  300  hours. 

Auburn  Academy,  Auburn,  Wash.,  effective 
9-1-58  to  8-31-57,  authorizing  the  employ¬ 
ment  of  60  student-workers  in  the  wood¬ 
working  industry  (furniture),  in  the  occupa¬ 
tions  of  woodworking  nfachine  operator,  as¬ 
sembler,  furniture  finisher,  and  related 
skilled  and  semiskilled  occupations,  for  a 
learning  period  of  600  hours  at  rates  of  80 
cents  per  hour  for  the  first  300  hours  and 
85  cents  per  hour  for  the  remaining  300 
hours. 

Campbellsville  College,  Campbellsville,  Ky., 
effective  9-1-56  to  8-31-57,  authorizing  the 
employment  of  10  student-workers  in  the 
woodworking  industry  (furniture  and  handi¬ 
work  “do-it-yourself”  kits),  in  the  occupa¬ 
tions  of  woodworking  machine  operator, 
veneer  machine  operator  including  glue  reel, 
assembler,  furniture  finisher,  and  related 
skilled  and  semiskilled  occupations,  for  a 
learning  period  of  600  hours  at  rates  of  80 
cents  per  hour  for  the  first  300  hours  and  85 
cents  per  hour  for  the  remaining  300  hours; 
and  the  employment  of  10  student-workers 
in  the  metalworking  industry  in  the  occupa¬ 
tions  of  machine  tool  operator,  lathe,  mill¬ 
ing,  planer,  shaper,  drill  press,  die  casting, 
and  related  skilled  and  semiskilled  occupa¬ 
tions,  for  a  learning  period  of  850  hours  at 
rates  of  80  cents  per  hour  for  the  first  425 
hours  and  85  cents  per  hour  for  the  re¬ 
maining  425  hours. 

Cedar  Lake  Academy,  Cedar  Lake,  Mich., 
effective  9-1-56  to  8-31-57,  authorizing  the 
employment  of  35  student-workers  in  the 
woodworking  industry  (Redwood  lawn  fur¬ 
niture),  in  the  occupations  of  woodworking 
machine  operator,  assembler,  and  related 
skilled  and  semiskilled  occupations  Includ¬ 
ing  incidental  clerical  work  in  the  shop;  for 
a  learning  period  of  600  hours  at  rates  of  80 
cents  per  hour  for  the  first  300  hours  and 
85  cents  per  hour  for  the  remaining  300 
hours. 

Clear  Creek  Mountain  Preachers  Bible 
School,  Pineville,  Ky.,  effective  9-1-56  to 
8-31-57,  authorizing  the  employment  of  45 
student-workers  in  the  furniture  manufac¬ 
turing  industry,  in  the  occupations  of  wood¬ 
working  machine  operator,  assembler,  furni¬ 
ture  finisher,  and  related  skilled  and  semi¬ 
skilled  occupations.  Including  incidental 
clerical  work  in  the  furniture  shop;  for  a 
learning  period  of  600  hours  at  rates  of  80 
cents  per  hour  for  the  first  300  hours  and  85 
cents  per  hour  for  the  remaining  300  hours. 

Emmanuel  Missionary  College,  Berrien 
Springs,  Mich.,  effective  9-1-66  to  8-31-57, 
authorizing  the  employment  of:  (1)  In  the 
bookbindery  industry  40  student-workers,  in 


the  occupations  of  bookbinder,  bindery 
worker  and  related  skilled  and  semiskilled 
occupations,  for  a  learning  period  of  600 
hours  at  rates  of  80  cents  per  hour  for  the 
first  300  hours  and  85  cents  per  hour  for  the 
remaining  300  hours;  (2)  in  the  print  shop 
industry  12  student-workers,  in  the  occupa¬ 
tions  of  pressman,  compositor,  and  related 
skilled  and  semiskilled  occupations,  for  a 
learning  period  of  1,000  hours  at  rates  of  80 
cents  per  hour  for  the  first  500  hours  and  85 
cents  per  hour  for  the  remaining  500  hours; 
(3)  in  the  furniture  industry  65  student- 
workers,  in  the  occupations  of  woodworking 
machines  operator,  assembler,  finisher,  and 
related  skilled  and  semiskilled  occupations, 
for  a  learning  period  of  600  hours  at  rates  of 
80  cents  per  hour  for  the  first  300  hours 
and  85  cents  per  hour  for  the  remaining  300 
hours;  and  (4)  clerical  occupations  of  book¬ 
keeper,  typist,  and  related  skilled  and  semi¬ 
skilled  occupations,  5  student-workers  for  a 
learning  period  of  480  hours,  at  rates  of 
80  cents  per  hour  for  the  first  240  hours  and 
85  cents  per  hour  for  the  remaining  240  hours. 

Hawaiian  Mission  Academy,  1438  Pensa¬ 
cola  Street,  Honolulu,  T.  H.,  effective  9-1-56 
to  8-31-57,  authorizing  the  employment  of: 
(1)  In  the  print  shop  industry  5  student- 
workers,  in  the  occupations  of  compositor, 
pressman,  bindery  worker,  and  related  skilled 
and  semiskilled  occupations,  for  a  learning 
period  of  1,000  hours,  at  rates  of  80  cents  per 
hour  for  the  first  500  hours  and  85  cents  per 
hour  for  the  remaining  500  hours;  and  (2) 

1  student-worker  in  the  clerical  occupations 
of  typist,  bookkeeper,  and  related  skilled 
and  semiskilled  occupations  for  a  learning 
period  of  480  hours,  at  rates  of  80  cents  per 
hour  for  the  first  240  hours  and  85  cents  per 
hour  for  the  remaining  240  hours. 

La  Sierra  College,  Arlington,  Calif.,  effec¬ 
tive  9-1-56  to  8-31-57,  authorizing  the  em¬ 
ployment  of  5  student-workers  in  the  print 
shop  industry  in  the  occupations  of  press¬ 
man,  compositor,  linotype  operator,  bindery 
worker,  and  related  skilled  and  semiskilled 
occupations,  for  a  learning  period  of  1,000 
hours,  at  rates  of  80  cents  per  hour  for  the 
first  500  hours  and  85  cents  per  hour  for 
the  remaining  600  hours. 

Maplewood  Academy,  Hutchinson,  Minn., 
effective  9-1-56  to  8-31-57,  authorizing  the 
employment  of:  (1)  In  the  bookbindery  in¬ 
dustry,  25  student-workers  in  the  occupations 
of  bookbinder,  bindery  worker  and  related 
skilled  and  semiskilled  occupations,  for  a 
learning  period  of  600  hours  at  rates  of  80 
cents  per  hour  for  the  first  300  hours  and  85 
cents  per  hour  for  the  remaining  300  hours; 
(2)  in  the  woodworking  industry  (furni¬ 
ture),  40  student-workers  in  the  occupations 
of  woodworking  machines  operator,  as¬ 
sembler,  finisher,  and  related  skilled  and 
semiskilled  occupations  for  a  learning  period 
of  600  hours,  at  rates  of  80  cents  per  hour 
for  the  first  300  hours  and  85  cents  per  hour 
for  the  remaining  300  hours;  and  (3)  6 
student-workers  in  the  clerical  occupations 
of  typist,  bookkeeper,  and  related  and  semi¬ 
skilled  occupations  for  a  learning  period  of 
480  hours,  at  rates  of  80  cents  per  hour  for 
the  first  240  hours  and  85  cents  per  hour 
for  the  remaining  200  hours. 

Plainview  Academy,  Redfield,  S.  Dak.;  ef¬ 
fective  9-1-56  to  8-31-57,  authorizing  the 
employment  of  10  student-workers  in  the 
broom  shop  in  the  occupations  of  broom 
maker,  stitcher,  and  related  skilled  and 
semiskilled  occupations  for  a  learning  period 
of  360  hours,  at  rates  of  80  cents  per  hour 
for  the  first  180  hours  and  85  cents  per 
hour  for  the  remaining  180  hours. 

Southern  Missionary  College,  Collegedale, 
Tenn.;  effective  9-1-56  to  8-31-57,  authoriz¬ 
ing  the  employment  of:  (1)  In  the  print 
shop.  27  student-workers  In  the  occupations 
of  compositor,  pressman,  and  related  skilled 
and  semiskilled  occupations  for  a  learning 
period  of  1,000  hours,  at  rates  of  80  cents 
per  hour  for  the  first  500  hours  and  85  cents 


per  hour  for  the  remaining  500  hours;  (2)  in 
the  broom  shop,  53  student-workers  in  the 
occupations  of  broom  maker,  stitcher,  and 
related  skilled  and  semiskilled  occupations 
for  a  learning  period  of  360  hours,  at  rates 
of  80  cents  per  hour  for  the  first  180  hours 
and  85  cents  per  hour  for  the  remaining  180 
hours;  and  (3)  20  student-workers  in  the 
clerical  occupations  of  typist,  stenographer, 
and  related  skilled  and  semiskilled  occupa¬ 
tions  for  a  learning  period  of  480  hours,  at 
rates  of  80  cents  per  hour  for  the  first  240 
hours  and  85  cents  per  hour  for  the  remain¬ 
ing  240  hours. 

Thunderbird  Academy,  Scottsdale,  Ariz.; 
effective  9-1-56  to  8-31-57,  authorizing  the 
employment  of  30  student-workers  in  the 
woodworking  industry  (furniture),  in  the 
occupations  of  woodworking  machine  oper¬ 
ator,  assembler,  furniture  finisher  helper, 
and  related  skilled  and  semiskilled  occupa¬ 
tions  including  incidental  clerical  work  in 
the  shop  for  a  learning  period  of  600  hours 
at  rates  of  80  cents  per  hour  for  the  first  300 
hours  and  85  cents  per  hour  for  the  remain¬ 
ing  300  hours. 

Union  College,  Lincoln,  Neb.;  effective  9- 
1-56  to  8-31-57,  authorizing  the  employment 
of:  (1)  In  the  print  shop,  6  student-workers 
In  the  occupations  of  compositor,  pressman, 
and  related  skilled  and  semiskilled  occupa¬ 
tions  for  a  learning  period  of  1,000  hours,  at 
rates  of  80  cents  per  hour  for  the  first  500 
hours  and  85  cents  per  hour  for  the  remaining 
600  hours;  (2)  In  the  bookbindery  industry, 
10  student-workers  in  the  occupations  of 
bookbinder,  bindery  worker,  and  related 
skilled  and  semiskilled  occupations  for  a 
learning  period  of  600  hours,  at  rates  of  80 
cents  per  hour  for  the  first  300  hours  and  85 
cents  per  hour  for  the  remaining  300  hours; 
(3)  iu  the  broom  industry,  5  student -workers 
in  the  occupations  of  broom  maker,  stitcher, 
and  related  skilled  and  semiskilled  occupa¬ 
tions  for  a  learning  period  of  360  hours  at 
rates  of  80  cents  per  hour  for  the  first  180 
hours  and  85  cents  per  hour  for  the  remain¬ 
ing  180  hours;  (4)  in  the  furniture  industry, 
30  student-workers  in  the  occupations  of 
woodworking  machines  operator,  assembler, 
finisher,  and  related  skilled  and  semiskilled 
occupations  for  a  learning  period  of  600 
hours,  at  rates  of  80  cents  per  hour  for  the 
first  300  hours  and  85  cents  per  hour  for  the 
remaining  300  hours;  and  (5)  5  student- 
workers  in  the  clerical  occupations  of  book¬ 
keeper,  business  machines  operator,  and  re¬ 
lated  skilled  and  semiskilled  occupations  for 
a  learning  period  of  480  hours,  at  rates  of  80 
cents  per  hour  for  the  first  240  hours  and  85 
cents  per  hour  for  the  remaining  240  hours. 

Upper  Columbia  Academy,  Spangle,  Wash., 
effective  9-1-56  to  8-31-57,  authorizing  the 
employment  of  52  student-workers  In  the 
furniture  manufacturing  Industry  (up¬ 
holstered  furniture) ,  in  the  occupations  of 
woodworking  machines  operator,  springer 
sewer,  upholsterer,  assembler,  furniture 
finisher  and  related  skilled  and  semiskilled 
occupations,  for  a  learning  period  of  600 
hours  at  rates  of  80  cents  per  hour  for  the 
first  300  hours  and  85  cents  per  hour  for  the 
second  300-hour  period. 

Each  certificate  has  been  issued  upon 
the  employer’s  representation  that  em¬ 
ployment  of  learners  at  subminimum 
rates  is  necessary  in  order  to  prevent 
curtailment  of  opportunities  for  employ¬ 
ment,  and  that  experienced  workers  for 
the  learner  occupations  are  not  available. 
The  certificates  may  be  canceled  in  the 
manner  provided  in  the  regulations  and 
as  indicated  in  the  certificates.  Any 
person  aggrieved  by  the  issuance  of  any 
of  these  certificates  may  seek  a  review  or 
reconsideration  thereof  within  fifteen 
days  after  publication  of  this  notice  in 
the  Federal  Register  pursuant  to  the 
p.ovioions  of  Parts  522  and  527. 


Tuesday ,  September  25,  1956 

.  .i 

Signed  at  Washington,  D.  C.,  this  14th 
day  of  September  1956. 

Milton  Brooke, 

Authorized  Representative  of  the 
Administrator. 

[F.  R.  Doc.  56-7707;  Filed,  Sept.  24.  1956; 
8:49  a.  m.] 


CIVIL  AERONAUTICS  BOARD 

[Docket  No.  7299] 

Investigation  of  Pull  Adult 

Fares  for  Unaccompanied  Children 

NOTICE  OF  ORAL  ARGUMENT 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Civil  Aeronautics 
Act  of  1938,  as  amended,  that  oral  argu¬ 
ment  in  the  above-entitled  proceeding 
is  assigned  to  be  held  on  October  10, 
1956,  at  10:00  a.  m.,  e.  d.  s.  t.,  in  Room 
5042,  Commerce  Building,  Constitution 
Avenue,  between  14th  and  15th  Streets 
NW.,  Washington,  D.  C.,  before  the 
Board. 

Dated  at  Washington,  D.  C.,  September 
20,  1956. 

[seal]  Francis  W.  Brown, 

Chief  Examiner. 

[F.  R.  Doc.  56-7713;  Filed.  Sept.  24,  1956; 

8:50  a.  m.] 


[Docket  Nos.  5770-6024] 

North  Central-Lake  Central  Acquisi¬ 
tion  of  Control  and  Interlocking 
Directorate  Proceeding 

notice  of  oral  argument 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  .  the  Civil  Aeronautics  Act 
of  1938,  as  amended,  that  oral  argument 
in  the  above-entitled  proceeding  is  as¬ 
signed  to  be  held  on  October  17,  1956,  at 
10:00  a.  m.,  e.  d.  s.  t.,  in  Room  5042,  Com¬ 
merce  Building,  Constitution  Avenue,  be¬ 
tween  14th  and  15th  Streets  NW., 
Washington,  D.  C.,  before  the  Board. 

Dated  at  Washington,  D.  C.,  Septem¬ 
ber  20,  1956. 

[seal]  Francis  W.  Brown, 

Chief  Examiner. 

[F.  R.  Doc.  56-7714;  Filed,  Sept.  24,  1956; 
8:50  a.  m.] 

FEDERAL  COMMUNICATIONS 
COMMISSION 

[FCC  56-8951 

FCC  Requests  Comments  on  Require¬ 
ments  for  a  Current  Ship  Radio 
Station  List 

September  20,  1956. 
The  International  Telecommunication 
Union,  Geneva,  Switzerland,  promul¬ 
gates  an  international  “List  of  Coast  and 
Ship  Stations,”  which  is  distributed  to 
member  countries  every  nine  months. 
Radio -equipped  vessels  navigating  in¬ 
ternational  waters  are  in  general  re¬ 
quired  to  carry  this  List  aboard  as  a  ship 
station  document,  as  provided  by  inter¬ 
national  agreement. 


FEDERAL  REGISTER 

Data  concerning  U.  S.  ship  radio  sta¬ 
tions  licensed  since  July  1950  is,  with 
few  exceptions,  not  available  from  that 
list,  resulting  in  many  individual  re¬ 
quests  for  information  being  made  to  the 
Commission.  Requests  have  also  been 
received  from  the  International  Tele¬ 
communication  Union  on  behalf  of  other 
member  countries  requiring  data  con¬ 
cerning  U.  S.  ship  radio  stations,  as  well 
as  from  U.  S.  Government  agencies, 
private  operating  companies  and  the 
general  public. 

In  view  of  such  requests,  the  Commis¬ 
sion  is  desirous  of  investigating  the  pos¬ 
sibility  of  compiling  and  publishing  such 
data  on  a  current  and  regular  basis. 
Aside  from  the  information  which  must 
be  included  to  meet  the  requirements  of 
the  International  Telecommunication 
Union,  it  is  essential  that  the  Commission 
receive  some  indication  of  any  additional 
needs  of  U.  S.  Government  and  private 
users,  before  a  final  determination  can 
be  made  of  specific  information  to  be  in¬ 
cluded  in  a  listing  of  U.  S.  ship  radio  sta¬ 
tions.  In  addition,  there  are  limitations 
imposed  by  the  use  of  machine  facilities 
(which  appear  to  be  the  most  economical 
and  expeditious  manner  of  producing 
such  a  list)  and  such  limitations '  make 
it  necessary  to  consider  each  item  of  data 
from  the  standpoint  of  its  meeting  (a) 
the  requirements  of  the  ITU;  (b)  essen¬ 
tial  operating  requirements  of  U.  S.  Gov¬ 
ernment  and  private  users  or  (c)  desir¬ 
able  operating  requirements  of  such 
users. 

It  is  requested  that  interested  persons 
advise  the  Commission  by  December  12, 
1956,  of  the  specific  data  considered 
worthy  of  inclusion  in  a  listing  of  licensed 
U.  S.  ship  radio  stations,  itemized  under 
the  following  categories:  (1)  essential; 
and  (2)  desirable.  A  brief  description 
should  also  be  included  to  show  the  needs 
which  would  be  served  by  such  a  list. 
The  frequency  with  which  the  list  should 
be  republished  to  incorporate  changes 
also  should  be  indicated,  together  with 
a  preliminary  estimate  of  the  number  of 
copies  desired. 

Adopted:  September  19, 1956. 

Federal  Communications 
Commission, 

[sealI  Mary  Jane  Morris, 

Secretary. 

[F.  R.  Doc.  56-7718;  Filed,  Sept.  24,  1956; 
8:51  a.  m.[ 


[Docket  Nos.  11588,  11777;  FCC  56M-865] 

Joseph  M.  Ripley,  Inc.  and  Robert 
Hecksher 

order  scheduling  prehearing  conferenge 

In  re  applications  of  Joseph  M.  Ripley, 
Inc.,  Jacksonville,  Florida,  Docket  No. 
11588,  File  No.  BP-9788;  Robert  Heck¬ 
sher,  Jacksonville,  Florida,  Docket  No. 
11777,  File  No.  BP-10255;  for  construc¬ 
tion  permits. 

It  is  ordered,  This  19th  day  of  Septem¬ 
ber  1956,  that  all  parties,  or  their  counsel, 
in  the  above -entitled  proceeding  are  di¬ 
rected  to  appear  for  a  pre-hearing  con¬ 
ference  pursuant  to  the  provisions  of 
§  1.813  of  the  Commission’s  rules,  at  the 
offices  of  the  Commission  in  Washington, 
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D.  C.,  at  10  o’clock  a.  m„  September  27, 
1956. 

'  Federal  Communications 

Commission, 

[  seal  ]  Mary  Jane  Morris, 

Secretary. 

[F.  R.  Doc.  56-7719;  Filed,  Sept.  24,  1956; 
8:51a.m.] 


[Docket  No.  11687  etc.;  FCC  56-875] 
Robert  A.  Mensel  et  al. 

ORDER  AMENDING  ISSUES 

In  re  applications  of  Robert  A.  Mensel, 
Willimantic,  Connecticut,  Docket  No. 
11687,  File  No.  BP-10074;  Conant  Broad¬ 
casting  Company,  Inc.  (y/HIL),  Med¬ 
ford,  Massachusetts,  Docket  No.  11688, 
File  No.  BP-10147;  The  Windham  Broad¬ 
casting  Company,  Willimantic,  Connecti¬ 
cut,  Docket  No.  11689,  File  No.  BP-10194; 
for  construction  permits. 

At  a  session  of  the  Federal  Communi¬ 
cations  Commission  at  its  offices  in 
Washington,  D.  C.,  on  the  19th  day  of 
September  1956; 

The  Commission  having  under  con¬ 
sideration  a  motion  to  enlarge  issues 
filed  on  May  17,  1956,  by  Conant  Broad¬ 
casting  Company  (WHIL) ;  and  an  op¬ 
position  to  that  motion  filed  on  May  23, 
1956,  by  Wilson  Broadcasting  Corpora¬ 
tion  (WAAB); 

It  appearing  that  Conant,  licensed  on 
1430  kc  at  Medford,  Massachusetts,  filed 
an  application  to  increase  its  power  from 
1  kw  to  5  kw  and  was  designated  for 
hearing  partly  because  there  is  a  possi¬ 
bility  of  adjacent  channel  interference 
(10  kc  removed)  by  Conant  to  WAAB, 
Worcester,  Massachusetts; 

It  further  appearing  that  Conant 
moves  the  issues  to  be  enlarged  to  in¬ 
clude: 

(a)  To  determine  the  type  and  char¬ 
acter  of  program  service  proposed  to  be 
rendered  by  the  applicant,  Conant 
Broadcasting  Company,  Inc.,  and 
whether  it  would  meet  the  needs  of  the 
populations  and  areas  proposed  to  be 
served. 

(b)  To  determine  the  type  and  char¬ 
acter  of  program  service  rendered  by 
Station  WAAB,  Worcester,  Massachu¬ 
setts,  and  whether  this  service  meets  the 
needs  of  the  populations  and  areas  pro¬ 
posed  to  lose  such  service  as  the  result 
of  interference  from  Station  WHIL’s 
proposed  operation. 

(c)  To  determine  the  type  and  char¬ 
acter  of  other  services  available  to  the 
population  which  would  lose  WAAB’s 
service,  upon  a  grant  of  the  Conant 
Broadcasting  Company,  Inc.  application. 

It  further  appearing,  that  a  substantial 
percentage  of  the  population  within 
WAAB’s  normally  protected  contour 
may  receive  objectionable  interference 
from  Conant  operating  as  proposed; 

It  further  appearing,  that  pursuant  to 
the  provision  of  §  3.24  (b)  of  the  Com¬ 
mission’s  rules  and  in  accordance  with 
the  opinion  of  the  United  States  Court 
of  Appeals  in  Democrat  Printing  Com¬ 
pany  v.  FCC,  91  App.  D.  C.  72,  inclusion 
of  the  proposed  issues  (a)  and  (b) ,  above, 
is  appropriate; 

It  further  appearing,  that  no  adequate 
showing  has  been  made  in  support  of  an 
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Inquiry  as  broad  as  that  contemplated 
by  proposed  issue  (c),  above; 

It  is  ordered.  That  the  subject  motion 
of  Conant  Broadcasting  Company,  Inc. 
(WHIL)  to  enlarge  the  issues  is  granted 
to  the  extent  that  the  issues  are  enlarged 
by  the  addition  of  the  above  listed  new 
Issues  (a)  and  (b) ,  to  be  designated  Is¬ 
sues  3  (a)  and  3  (b),  respectively;  that 
the  burden  of  proceeding  with  the  intro¬ 
duction  of  evidence  concerning  new  Issue 
No.  3  (a)  is  placed  on  Conant  and  con¬ 
cerning  new  Issue  No.  3  (b)  is  placed  on 
WAAB;  and  that  in  all  other  respects  the 
petition  is  denied. 

Released:  September  20,  1956. 

Federal  Communications 
Commission, 

[seal]  Mary  Jane  Morris, 

Secretary. 

[P.  R.  Doc.  56-7720;  Piled,  Sept.  24,  1956; 
8:51  a.  m] 


[Docket  No.  11706;  FCC  56M-868] 
Day-Nite  Radio  Message  Service  Corp. 

ORDER  CONTINUING  HEARING 

In  re  application  of  Day-Nite  Radio 
Message  Service  Corporation,  Philadel¬ 
phia,  Pennsylvania,  Docket  No.  11706, 
File  No.  731-C2-Rr-56;  for  renewal  of  the 
license  for  station  KGA593,  a  two-way 
communications  facility  in  the  Domestic 
Public  Land  Mobile  Radio  Service. 

The  Hearing  Examiner  having  under 
consideration  a  petition  filed  September 
14,  1956,  by  the  applicant  requesting  a 
continuance  of  the  above-entitled  pro¬ 
ceeding  from  October  2,  1956,  to  an  un¬ 
determined  date  and  in  support  of  such 
petition  invited  attention  to  the  fact 
that  simultaneuosly  there  was  being 
submitted  a  petition  requesting  the 
Commission  to  reconsider  its  order  des¬ 
ignating  the  application  for  hearing  and 
to  grant  the  application  without  hear¬ 
ing;  and 

It  appearing  that  there  are  no  objec¬ 
tions  to  the  request  for  continuance  and 
good  cause  for  granting  the  same  has 
been  shown; 

It  is  ordered,  This  the  19th  day  of 
September  1956,  that  the  petition  for 
continuance  of  the  above-entitled  pro¬ 
ceeding  be  and  the  same  is  hereby 
granted  and  the  hearing  now  scheduled 
to  begin  on  October  2,  1956,  is  continued 
until  21  days  after  the  Commission  has 
acted  on  the  presently  pending  petition 
requesting  the  Commission  to  reconsider 
and  grant  the  above-entitled  application 
without  hearing. 

Federal  Communications 
Commission, 

[seal]  Mary  Jane  Morris, 

Secretary. 

[F.  R.  Doc.  56-7721;  Filed,  Sept.  24,  1956; 
8:51  a.  m.] 


[Docket  No.  11787;  FCC  56M-861] 

M.  F.  ELLINOR 
ORDER  CONTINUING  HEARING 

In  re  application  of  M.  F.  Ellinor, 
Ormond  Beach,  Florida,  Docket  No. 


11787,  File  No.  137-C2-R-56;  for  renewal 
of  the  license  for  station  KIE  364,  a  two- 
way  communications  facility  in  the 
Domestic  Public  Land  Mobile  Radio 
Service. 

The  Hearing  Examiner  having  under 
consideration  an  implied  request  for  con¬ 
tinuance  of  the  hearing  now  scheduled 
for  November  15,  1956,  contained  in  a 
letter  of  M.  F.  Ellinor  to  the  Commission 
dated  September  11,  1956;  and  the  oral 
assertion  of  counsel  for  the  Common 
Carrier  Bureau  that  the  Bureau  has  no 
objection  to  a  continuance  to  May  1, 
1957; 

It  is  ordered,  This  18th  day  of  Septem¬ 
ber  1957,  that  the  hearing  of  November 
15,  1956  is  continued  to  May  1,  1957,  at 
10:00  a.  m.,  in  the  offices  of  the  Commis¬ 
sion,  Washington,  D.  C. 

Federal  Communications 
Commission, 

[seal]  Mary  Jane  Morris, 

Secretary. 

[F.  R.  Doc.  56-7722;  Filed,  Sept.  24,  1G56; 
8:51  a.  m.] 


[Docket  No.  11786  etc.;  FCC  56M-869] 
West  Shore  Broadcasting  Co.,  et  al. 

ORDER  SCHEDULING  PREHEARING 
CONFERENCE 

In  re  applications  of  Samuel  Babbit, 
Saul  Dresner,  Leonard  Wechsler,  Alfred 
Dresner,  Fred  Schottland  and  Robert 
Gessner  d/b  as  West  Shore  Broadcasting 
Company,  Beacon,  New  York,  Docket  No. 
11786,  File  No.  BP-9821;  The  Westport 
Broadcasting  Company,  Westport,  Con¬ 
necticut,  Docket  No.  11787,  File  No.  BP- 
9972;  James  W:  Miller,  Milford,  Con¬ 
necticut,  Docket  No.  11788,  File  No.  BP- 
10500;  for  construction  permits. 

On  the  Hearing  Examiner’s  own  mo¬ 
tion:  It  is  ordered,  This  19th  day  of  Sep¬ 
tember  1956,  that  the  prehearing  con¬ 
ference  now  under  indefinite  continuance 
is  rescheduled  for  Friday,  September  28, 
1956,  at  2:00  p.  m.,  in  the  offices  of  the 
Commission,  Washington,  D.  C. 

Federal  Communications 
Commission, 

[seal]  Mary  Jane  Morris, 

Secretary. 

[F.  R.  Dec.  56-7723;  Filed,  Sept.  24,  1956; 
8:51  a.  m.] 


[Docket  No.  11806;  FCC  56M-867] 

Indian  City  Broadcasting  Co. 

ORDER  SCHEDULING  PREHEARING  CONFTRENCE 

In  re  applications  of  Odis  L.  Echols,  Sr. 
and  Odis  L.  Echols,  Jr.,  d/b  as  Indian 
City  Broadcasting  Company,  Anadarko, 
Oklahoma,  Docket  No.  11806,  File  No. 
BP-10413;  for  construction  permit. 

Pursuant  to  58  1.813  and  1.841:  It  is 
ordered.  This  19th  day  of  September 
1956,  that  a  prehearing  conference  is 
scheduled  for  Wednesday,  October  8, 


1956,  at  10:00  a.  m.,  in  the  offices  of  the 
Commission,  Washington,  D.  C. 

Federal  Communications 
Commission, 

[seal]  Mary  Jane  Morris, 

Secretary. 

[F.  R.  Doc.  56-7724;  Filed,  Sept.  24,  1956; 
8:51  a.  m.] 


FEDERAL  POWER  COMMISSION 

[Docket  No.  G-10749] 

Marshall  County  Gas  Co. 

NOTICE  OF  APPLICATION 

September  19,  1956. 

Take  notice  that  Marshall  County  Gas 
Company  (Applicant) ,  a  Kentucky  cor¬ 
poration  with  principal  place  of  business 
at  101  East  11th  Street,  Benton,  Ken¬ 
tucky,  filed,  July  13,  1956  as  amended 
August  15,  1956,  pursuant  to  section  7 
(a)  of  the  Natural  Gas  Act,  an  applica¬ 
tion  for  an  order  directing  Texas  Gas 
Transmission  Corporation  (Texas  Gas) 
to  establish  physical  connection  of  its 
natural  gas  transportation  facilities 
with  Applicant’s  proposed  natural  gas 
system  and  to  sell  natural  gas  to  Appli¬ 
cant  for  resale  and  distribution  in  and 
adjacent  to  the  City  of  Benton  (Benton) , 
Marshall  County,  Kentucky,  as  herein¬ 
after  described,  all  as  more  fully  repre¬ 
sented  in  the  application  which  is  on  file 
with  the  Commission  and  open  for  pub¬ 
lic  inspection. 

Applicant  proposes  to  construct  and 
operate  approximately  7.5  miles  of  4- 
inch  lateral  transmission  line  extending 
in  a  general  southerly  direction  from  a 
point  of  interconnection  (tap)  at  U.  S. 
Highway  No.  641  with  the  transmission 
line  of  Texas  Gas  to  a  master  regulator 
station  at  the  corporate  limits  of  Benton 
together  with  a  distribution  system 
within  Benton  for  the  purpose  of  sup¬ 
plying  the  natural  gas  requirements  of 
Applicant’s  proposed  distribution  sys¬ 
tem  in  Benton  and  customers  adjacent 
to  said  lateral. 

The  application  states  that  the  esti¬ 
mated  total  cost  of  this  project  is 
$298,000  which  will  be  financed  through 
the  issuance  of  $200,000  of  5  percent 
First  Mortgage  Bonds  and  $98,000  of 
common  stock.  The  estimated  annual 
gas  requirements  and  peak  day  gas  re¬ 
quirements  in  Mcf  at  15.025  psia  for  the 
first  5  years  of  operation  are  as  follows: 


Year 

Annual 

Peak  day 

1 . 

43, 849 
76,829 
96,597 
108, 175 
112,834 

469.9 

673.8 

877.5 

994.2 

1,036.4 

2 . 

3 . . 

4 . 

5 . . . 

Texas  Gas  filed  on  August  6, 1956,  pur¬ 
suant  to  §  1.9  (a)  of  the  Commission’s 
rules  of  practice  and  procedure,  an  an¬ 
swer  to  the  aforesaid  application  wherein 
it  states  that  it  has  no  objection  to  ren¬ 
dering  the  service  requested  by  Ap¬ 
plicant:  Provided,  (1)  That  Applicant 
satisfies  the  Commission  as  to  the  pres¬ 
ent  and  future  economic  feasibility  of 
the  proposed  project  on  the  basis  of  Ap¬ 
plicant’s  estimated  third  year  require¬ 
ments  for  said  project  (pointing  out  that 
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Texas  Gas  filed  on  June  15,  1956  in 
Docket  No.  G-10751  a  revised  tariff  pro¬ 
viding  a  rate  exceeding  that  used  by  Ap¬ 
plicant  in  its  estimates) ;  (2)  that  the 
maximum  daily  delivery  obligation  of 
Texas  Gas  to  Applicant  does  not  exceed 
the  3d  year  requirements  of  878  Mcf  at 
15.025  psia  (895  Mcf  at  14.73  psia) ;  (3) 
that  Texas  Gas  be  not  obligated  to  ren¬ 
der  the  proposed  service  until  completion 
of  its  facilities  authorized  in  Docket  No. 
G-10062;  (4)  that  the  facilities  of  Ap¬ 
plicant  necessary  to  receive,  transport, 
and  distribute  the  gas  as  proposed  are 
completed  not  later  than  July  1,  1957; 
and  (5)  that  Applicant  executes  a  serv¬ 
ice  agreement  acceptable  to  Texas  Gas 
within  45  days  after  the  issuance  of  any 
Commission  order  authorizing  the  re¬ 
quested  service  to  be  effective  upon  the 
commencement  of  deliveries. 

By  amendment  filed  August  15,  1956  to 
its  application.  Applicant  states,  inter 
alia,  that  all  of  the  conditions  requested 
by  Texas  Gas  are  acceptable  to  Appli¬ 
cant. 

This  matter  is  one  that  should  be  dis¬ 
posed  of  as  promptly  as  possible  under 
the  applicable  rules  and  regulations  and 
to  that  end : 

Take  further  notice  that  protests  or 
petitions  to  intervene  may  be  filed  with 
the  Federal  Power  Commission,  Wash¬ 
ington  25,  D.  C.,  in  accordance  with  the 
rules  of  practice  and  procedure  (18  CFR 
1.8  or  1.10)  on  or  before  October  8,  1956. 

[seal]  Leon  M.  Ftjquay, 

Secretary. 

[F.  R.  Doc.  56-7696;  Filed,  Sept.  24,  1956; 

8:47  a.  m.] 


[Docket  No.  0-11106] 

Gulf  Oil  Corp. 

ORDER  SUSPENDING  PROPOSED  CHANGE  IN 
RATES 

Gulf  Oil  Corporation  (Applicant)  on 
August  20,  1956,  submitted  for  filing  a 
proposed  change  in  its  rate  schedule  for 
a  sale  of  natural  gas  subject  to  the  juris¬ 
diction  of  the  Commission.  The  pro¬ 
posed  change  is  contained  in  the  follow¬ 
ing  filing  which  is  proposed  to  become 
effective  on  the  date  shown. 

Description;  Purchaser;  Rate  Schedule 

Designation;  and  Proposed  Effective  Date 

Notice  of  change  dated  August  14,  1956; 
Texas  Gas  Pipe  Line  Corp.;  Supplement  No.  1 
to  Applicant’s  FPC  Gas  Rate  Schedule  No.  41; 
June  f,  1956. 

The  increased  rate  and  charge  so  pro¬ 
posed  has  not  been  shown  to  be  justified 
and  may  be  unjust,  unreasonable,  unduly 
discriminatory  or  preferential,  or  other¬ 
wise  unlawful. 

Justification  has  not  been  given  for  the 
requested,  retroactive  effective  date  of 
June  1, 1956,  and  this  request  will,  there¬ 
fore,  be  denied. 

The  Commission  finds:  It  is  necessary 
and  proper  in  the  public  interest  and  to 
aid  in  the  enforcement  of  the  provisions 
of  the  Natural  Gas  Act  that  the  Commis¬ 


sion  enter  upon  a  hearing  concerning  the 
lawfulness  of  the  said  proposed  change, 
and  that  the  above-designated  supple¬ 
ment  be  suspended  and  the  use  thereof 
deferred  as  hereinafter  ordered. 

The  Commission  orders : 

(A)  Pursuant  to  the  authority  con¬ 
tained  in  sections  4  and  15  of  the  Natural 
Gas  Act  and  the  Commission’s  general 
rules  and  regulations  (18  CFR,  Chapter 
I) ,  a  public  hearing  be  held  upon  a  date 
to  be  fixed  by  notice  from  the  Secretary, 
concerning  the  lawfulness  of  the  pro¬ 
posed  increased  rate  and  charge  con¬ 
tained  in  Supplement  No.  1  to  Applicant’s 
FPC  Gas  Rate  Schedule  No.  41;  and, 
pending  such  hearing  and  decision  there¬ 
on,  said  supplement  be  and  is  hereby 
suspended  and  the  use  thereof  deferred 
until  February  19,  1957,  and  until  such 
further  time  as  it  is  made  effective  in 
the  manner  prescribed  by  the  Natural 
Gas  Act. 

(B)  Neither  the  supplement  hereby 
suspended,  nor  the  rate  schedule  sought 
to  be  altered  thereby,  shall  be  changed 
until  this  proceeding  has  been  disposed  of 
or  until  the  period  of  suspension  has  ex¬ 
pired,  unless  otherwise  ordered  by  the 
Commission. 

(C)  Interested  State  commissions  may 
participate  as  provided  by  §§1.8  and 
1.37  (f)  of  the  Commission’s  rules  of 
practice  and  procedure  (18  CFR  1.8  and 
1.37  (f)). 

Issued:  September  19, 1956. 

By  the  Commission. 

[seal]  Leon  M.  Fuqua  y. 

Secretary, 

[F.  R.  Doc.  56-7697;  Filed,  Sept.  24,  1956; 

8:47  a.m.] 


INTERSTATE  COMMERCE 
COMMISSION 

Fourth  Section  Applications  for  ' 
Relief 

September  20,  1956. 

Protests  to  the  granting  of  an  applica¬ 
tion  must  be  prepared  in  accordance  with 
Rule  40  of  the  general  rules  of  practice 
(49  CFR  1.40)  and  filed  within  15  days 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

LONG-AND-SHORT  HAUL 

FSA  No.  32652:  Motor-ocean  and  mo¬ 
tor-ocean-motor  rates  —  Pan- Atlantic 
Steamship.  Filed  by  Pan- Atlantic 
Steamship  Corporation,  Agent,  for  itself 
and  interested  motor  carriers.  Rates  on 
commodities  moving  on  less  truckload 
and  volume  class  rates  via  motor-ocean, 
ocean-motor,  and  motor -bcean-motor 
routes,  between  points  in  Connecticut, 
Delaware,  District  of  Columbia,  Mary¬ 
land,  Massachusetts,  New  Hampshire, 
New  Jersey,  New  York,  Pennsylvania, 
Rhode  Island,  and  Vermont,  on  the  one 
hand,  and  points  in  Texas,  on  the  other, 
in  connection  with  the  Pan-Atlantic 
Steamship  between  the  ports  of  Jersey 
City,  N.  J.,  and  Houston,  Tex*  and  motor 
lines  to  and  from  these  ports. 


Grounds  for  relief:  Competition  with 
rail-water,  water-rail,  and  rail-water- 
rail  carriers,  and  circuitous  routes. 

Tariff:  Supplement  9  to  Pan-Atlantic 
Steamship  Corporation  tariff  I.  C.  C.  253. 

FSA  No.  32653 :  Grain  and  grain  prod¬ 
ucts — Belleville  and  East  St.  Louis,  111., 
to  the  East.  Filed  by  H.  R.  Hinch,  Agent, 
for  interested  rail  carriers.  Rates  on 
grain  and  grain  products,  and  related 
commodities,  carloads  and  less  carloads 
from  Belleville  and  East  St.  Louis,  Ill., 
on  the  St.  L.  B.  &  E.  Ry.,  to  points  in 
trunkline  and  New  England  territories 
named  or  described  in  the  application. 

Grounds  for  relief :  Grouping  and  cir¬ 
cuitous  routes. 

Tariff:  Supplement  82  to  Agent 
Hinsch’s  tariff  I.  C.  C.  4403. 

FSA  No.  32654:  Demountable  trailer 
body  service — Missouri  Pacific  Railroad. 
Filed  by  Missouri  Pacific  Railroad  Com¬ 
pany,  for  itself  and  interested  rail 
carriers.  Rates  on  freight  loaded  in 
demountable  trailer  bodies  and  trans¬ 
ported  in  open-top  railroad  cars  between 
points  in  Arkansas,  Louisiana,  Memphis, 
Tenn.,  and  Texas. 

Grounds  for  relief:  Motor  truck  com¬ 
petition. 

Tariff :  Missouri  Pacific  Railroad  Com¬ 
pany  tariff  I.  C.  C.  25. 

FSA  No.  32655:  Door  and  window 
frames — Southwest  to  central  and  east¬ 
ern  territories.  Filed  by  F.  C.  Kratz- 
meir.  Agent,  for  interested  rail  carriers. 
Rates  on  door  and  window  frames,  car¬ 
loads  from  specified  points  in  south¬ 
western  territory  to  specified  points  in 
central,  trunkline  and  New  England 
territories. 

Grounds  for  relief:  Short-line  dis¬ 
tance  formula  and  circuitous  routes. 

Tariff:  Supplement  173  to  Agent 
Kratzmeir’s  I.  C.  C.  4087  and  three  other 
tariffs.  ' 

FSA  No.  32656:  Motor-ocean  and  mo¬ 
tor-ocean-motor  rate  s — Pan- Atlantic. 
Filed  by  Pan-Atlantic  Steamship  Corpo¬ 
ration,  Agent,  for  itself,  and  interested 
motor  carriers.  Rates  on  various  com¬ 
modities,  moving  on  commodity  rates  in 
specified  minimum  volume  truckloads  be¬ 
tween  specified  points  on  motor  carriers 
in  Connecticut,  Delaware,  District  of  Co¬ 
lumbia,  Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York,  Penn¬ 
sylvania,  Rhode  Island,  and  Vermont,  on 
the  one  hand,  and  points  on  motor  car¬ 
riers  in  Texas,  on  the  other,  in  connec¬ 
tion  with  the  Pan-Atlantic  Steamship 
between  the  ports  of  Jersey  City,  N.  J., 
and  Houston,  Tex. 

Grounds  for  relief:  Competition  with 
rail-ocean  and  rail-ocean-rail  carriers 
and  circuitous  routes  of  applicants. 

Tariff:  Supplement  2  to  Pan-Atlantic 
Steamship  Corporation  tariff  I.  C.  C.  No. 
257. 

By  the  Commission. 

[seal]  Harold  D.  McCoy, 

Secretary. 

[F.  R.  Doc.  56-7698;  Filed,  Sept.  24,  1956; 
8:47  a.  m.] 
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